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The Secured Creditor at the 
Crossroads 


I 
INTRODUCTION 

“The Secured Creditor at the Crossroads” is a fancy and 
high-sounding title. Perhaps a more appropriate title for 
this article would have been “Recent Cases Involving The Un- 
secured Secured Creditor”, or possibly, “Recent Cases Evidenc- 
ing the Erosion of The Secured Creditor’s Rights”. However, 
when a secured creditor is facing the issue of becoming an un- 
secured creditor or the erosion of his security, I suppose he is 
at the crossroads, and that, therefore, there is some justification 
for this title. 

This discussion will deal primarily with two recent cases 
in which the secured creditor clashed with third persons and the 
secured creditor’s security was lost or invaded for the benefit of 
a third person. These cases deserve serious consideration by 
those engaged in secured creditor transactions. 


II 
THE CONSTANCE CASE 
The first case we will consider is Constance v. Harvey,’ a 
decision of the Court of Appeals of the Second Circuit. In 
this case certain equipment was sold under a purchase money 
chattel mortgage executed November 23, 1949 by a purchaser- 
mortgagor residing in Watervliet, Albany County, New York. 
Copies of the chattel mortgage were promptly sent for filing to 


Nore: This article contains the substance of a speech delivered by Jack J. Levinson, 
Esq., of the New York Bar on April 4, 1957, before a meeting of the Committee on 
Post-Admission Legal Education, Section on Banking, Corporation and Business Law 
of the Association of the Bar of the City of New York. 

Member of the American Bar Association; Member of the Association of the Bar of 
= — of New York; LLB Harvard Law School, 1927; AB University of Washington, 


ies F.2d 571 (2nd Cir. 1954), Cert. den. 348 U.S. 9183. 
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the County Clerk of Albany County and the Town Clerk of 
Watervliet. The Town Clerk of Watervliet returned the copy 
sent to him with a notation, “Filed in Albany”. Actually, the 
Office of the Town Clerk of Watervliet was the proper place 
for filing the chattel mortgage.” On October 5, 1950—over ten 
months after the execution of the chattel mortgage—it was 
filed in the correct place—the Office of the Town Clerk of 
Watervliet. Over one year after the date of the proper filing 
of the chattel mortgage, the mortgagor was adjudicated a 
bankrupt and the only asset of the estate was the mortgaged 
property. 

The chattel mortgagee was now at the crossroads. The 
mortgagor’s trustee in bankruptcy contended the chattel mort- 
gage was invalid as against him due to the late filing. The 
referee in bankruptcy held the chattel mortgage invalid as 
against the trustee and the District Court confirmed the ref- 
eree’s ruling. The Court of Appeals affirmed the decision of 
the Disrtict Court and the United States Supreme Court denied 
certiorari. One may ask how the Court of Appeals reasoned 
in arriving at its decision. 

It first took the position that the chattel mortgage was 
valid against the trustee unless (1) the petition in bankruptcy 
was filed prior to the late filing of the chattel mortgage, or (2) 
there was a creditor existing at the date of the petition in bank- 
ruptcy who was a creditor of the mortgagor prior to the late 
filing of the chattel mortgage. Under Section 230 of the New 
York Lien law, belated filing of a chattel mortgage is effective 
as against subsequent creditors. Under Section 70e of the 
Bankruptcy Act, the chattel mortgage would, therefore, be 
valid as against the trustee, unless he represented a creditor who 
was in existence when the chattel mortgage was unfiled. Since 
Section 70c* of the Bankruptcy Act—the “strong arm” section 
—grants the trustee the rights of an ideal hypothetical lien 
creditor at the date of the petition in bankruptcy, the trustee 


2 New York Lien Law, Section 282. 

3 Section 70c of the Bankruptcy Act (11 USCA 110(c)) reads in part as follows: 
» “. . . The trustee, as to all property, whether or not coming into possession or control 
of the Court, upon which a creditor of the bankrupt could have obtained a lien by legal 
or equitable proceedings at the date of bankruptcy, shall be deemed vested as of such 
date with all the rights, remedies, and powers of a creditor then holding a lien thereon 
by such proceedings, whether or not such a creditor actually exists.” (My underscoring.) 
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could obtain no right thereunder to declare the chattel mortgage 
invalid unless the petition in bankruptcy was filed prior to the 
late filing of the chattel mortgage. The record in the Constance 
case showed only the date of adjudication. The Court of 
Appeals decided, therefore, to remand the case to the District 
Court to ascertain the date the bankruptcy petition was filed. 


In dismissing the mortgagee’s petition for a rehearing, the 
Court, sua sponte, stated it was taking the occasion to correct 
its original opinion. It now decided that, notwithstanding (1) 
there were no creditors at the date of the bankruptcy petition 
that were creditors prior to the late filing of the chattel mort- 
gage, and (2) the bankruptcy petition was filed subsequent to 
the belated filing of the chattel mortgage, the chattel mortgage 
was nevertheless invalid as against the trustee in bankruptcy 
because under Section 70c he is an ideal hypothetical creditor 
and as such he can set aside the chattel mortgage under Section 
230 of the New York Lien Law. In other words, the Court 
decided that the trustee’s right as a hypothetical lien creditor 
under Section 70c is not granted, as the Section states, “at the 
date of the bankruptcy”, but is retroactive to any time in the 
past, at least to the extent of his status as an ordinary creditor. 


As to the soundness of this decision, I have the following 
comments to make: 

1. Section 70c confers on the trustee the status of an ideal 
hypothetical lien creditor “at the date of bankruptcy”, which 
means at the date of the petition in bankruptcy. Its language 
affords no basis for an interpretation that the trustee has this 
status retroactively to a period prior to the petition. 

2. The policy underlying the granting of this status to the 
trustee negatives any idea that it was to be retroactive. Prior 
to the 1910 amendments of the Bankruptcy Act, conditional 
sale contracts or chattel mortgages invalid against only lien 
creditors for lack of filing, were valid against a trustee in bank- 
ruptcy unless he represented at the date of the petition such a 
lien creditor. Often such a lien creditor. did not exist at the 
date of the petition. To empower the trustee’ to set aside a 
conditional sale contract or chattel mortgage in such a situation, 
the 1910 amendments gave the trustee the status of a hypo- 
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thetical lien creditor at the date of the petition, but not retro- 
actively.* 

8. Hoffman v. Cream-O-Products, 180 F.2d 649 (2nd 
Cir. 1950), relied on by the Court to support its decision, does 
not hold that the trustee’s hypothetical lien creditor status 
relates back to a date prior to the date of the petition. All this 
case decided was that the trustee was entitled to be treated, at 
the date of the petition, as such an ideal hypothetical creditor 
that he does not have to prove lack of notice of an unfiled 
mortgage in order to have it declared invalid as against him. 

4. It is difficult to understand the Court’s interpretation 
of Section 70c. A strained, but it is submitted unsound, ex- 
planation could be that the Court interpreted Section 70c as 
conferring the hypothetical status as a creditor retroactively 
with the lien status attaching only at the date of the petition. 

5. Although the Constance case was followed in the 
Second Circuit in Conti v. Volper, 229 F.2d 317, the District 
Court’s decision’ in that case criticized the Constance case by 
saying: 

“... The result here reached seems incongruous: a state statute 
enacted to protect creditors who are such at a given date is held 
to operate in favor of a trustee in bankruptcy who really stands 
in empty shoes, for he occupies a space which does not exist, 
since there is no creditor who might enforce the right which 
he asserts.” 

“I find it difficult to reconcile the present decision with the 
equitable purposes of the Bankruptcy Act, but agree with the 
referee that the opinion in the Constance case seems to compel 
such a result; until a possible reconsideration of the subject by a 
reviewing court, the present duty is clear to deny the petition to 
review.” 


The Constance case’s interpretation of Section 70c upsets 
secured creditors’ rights without any basis therefor either in 
the language or the underlying policy of this section of the 
Bankruptcy Act.° No unsecured creditors were misled by the 


4 For a history of Section 70c of the Bankruptcy Act and an excellent discussion of the 
Constance case, see Weintraub, Levin and Beldock, “The Strong-Arm Clause Strikes the 
* Belated Chattel Mortgage”, 25 Fordham L. Rev. 261 (1956). 

5In Matter of Gondola Associates, Inc., 182 F. Supp. 205 (E.D.N.Y.). 

® See: Fordham Law Review article cited in note 4 supra. Also see: Marsh, “Constance 
v. Harvey—The ‘Strong-Arm Clause’ Re-Evaluated,” 43 Calif. L. Rev. 65 and Seligson, 
Annual Survey of American Law, Bankruptcy, 30 N.Y.U. L. Rev. 558, 561. 





THE SECURED CREDITOR 741 


late filing of the chattel mortgage because no creditors existing 
during the period the mortgage was unfiled were creditors at 
the date of the petition. The decision produces an uyjustified 
windfall to unsecured creditors at the expense of the mortgagee. 

The practical consequences of this decision may be sum- 
marized as follows: 

1. Even though certiorari was denied by the United States 
Supreme Court in the Constance case and decisions of the 
Court of Appeals of the Second Circuit are highly regarded, 
it is not certain that the Constance case will be followed in other 
Circuits. 

2. Where there is late filing of a chattel mortgage, and 
under the applicable State law an unfiled chattel mortgage is 
invalid against a simple contract creditor, the late filing will 
not perfect the chattel mortgage against the mortgagor’s trust- 
tee in bankruptcy. The same is true in the case of a conditional 
sale contract in a State where an unfiled conditional sale con- 
tract is invalid against a simple contract creditor. 

3. In jurisdictions where an unfiled conditional sale con- 
tract or chattel mortgage is invalid only against a lien creditor, 
the Constance case seems to say the trustee’s hypothetical lien 
creditor status under Section 70c is not retroactive so as to 
permit him to set aside a chattel mortgage or conditional sale 
contract filed late but prior to the petition." 

What can secured creditors do to protect themselves against 
the Constance case? The simple answer is to file promptly. If 
there has not been initial timely filing, the credit risk of the 
security agreement being invalid in a bankruptcy must be 
weighed. The only solution for the risk created by the Con- 
stance case is corrective legislation.® 


IilI 
QUAKER CITY UNIFORM CASE 


Now, we pass to the Quaker City Uniform case® in which a 


chattel mortgagee was really at the crossroads in a bankruptcy 
7 The only explanation I can give for this distinction of the Court appears on pages 4 and 5. 
8 H.R. 5195 introduced by Congressman Celler in the House of Representatives would 


amend Section 70c of the Bankruptcy Act so as expressly to provide that the trustee’s 
status as a hypothetical creditor attaches at the date of the petition and is not retro- 


active. 
9 In re Quaker City Uniform Co., 184 F. Supp. 596, 288 F.2d 155 (Sd Cir., 1956), Cert. 
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proceeding of the mortgagor. The mortgagor’s landlord, with 
a lien for rent, and unsecured priority claimants for adminis- 
tration expenses and wages were all seeking to satisfy their 
respective claims out of the chattel mortgagee’s security in ad- 
vance of the chattel mortgagee. The problem involved in this 
case has been referred to as a “first-rate legal puzzle”,’® and 
also as “the judicially insoluble problem of circuity of prior- 
— 


A. Facts 


The facts of the Quaker City case are simple. Bona fide 
loans were made and secured by duly filed Pennsylvania chattel 
mortgages* on the borrower’s personal property. Thereafter, 
and prior to the bankruptcy of the mortgagor, a landlord whose 
property was leased by the mortgagor obtained a lien of dis- 
tress for rent. Under the Pennsylvania law, this lien was 
superior to the prior chattel mortgage. There were adminis- 
tration expenses and substantial wage claims which were en- 
titled to priorities under Section 64a of the Bankruptcy Act. 
By stipulation, the property covered by the chattel mortgage 
was sold, and the adjudication of the claims of the respective 
parties to the resulting proceeds of $9,896.77 was the Court’s 
problem. The mortgagee’s claims aggregated $6,092.80. The 
landlord’s lien was for $3,641.07. The priority claims for ad- 
ministration expenses amounted to $676.00, and priority wage 
claims added up to $11,062.13. 


B. Claimants and their Contentions** 


The chattel mortgagee stated that he was entitled to the 
proceeds, asserting that his lien was first in time and, therefore, 


den. sub nom. Veloric v. College Hall Fashions & Synthetic Specialists, Inc., 352 US. 
1080 (1957). 
10 A. Kocourek, “A First-Rate Legal Puzzle—A Problem in Priorities”, 29 Ill. L. Rev. 
952 (1935). 
11 See Kennedy, Statutory Liens in Bankruptcy, 39 Minn. L. Rev. 697, 712 (1955) which 
contains am excellent discussion of the problem. Also see: Note in 66 Yale Law Journal 
784 (1957). 


*“Chattel mortgages” are hereafter referred to as “chattel mortgage” and “chattel 
mortgagees” as “chattel mortgagee.” 

**The claimants’ contentions may be spelled out more fully than they actually were 
in the case, but this has been done to point up the issues. 
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first in right. The landlord claimed that he was entitled to a 
sufficient amount of the proceeds to satisfy his lien of distress 
for rent because his lien, under Pennsylvania law, was superior 
to the prior chattel mortgage. The claimants for administra- 
tion expenses and wages contended their claims should be 
satisfied out of the proceeds of the mortgaged property ahead of 
both the mortgagee and the landlord. They argued that under 
Section 67c” of the Bankruptcy Act, all statutory liens, as well 
as landlords’ liens of distress for rent, were postponed to the 
priority claims under Section 64a for administration expenses 
and wage claims. Therefore, the administration expenses and 
wage claims should be satisfied out of the proceeds of the chat- 
tel mortgage before anything is paid on the chattel mortgage 
or the landlord’s lien. The chattel mortgagee, of course, con- 
tended that his mortgage was not a “statutory lien” and, there- 
fore, should not be subordinated to the unsecured priority 
claims for administration expenses and wages. He also argued 
that since the landlord’s lien was subordinated to such priority 
claims, the chattel mortgage came ahead of the landlord’s lien. 


This presented to the referee for determination, as stated 
above, “a first-rate legal puzzle”, or “the judicially insoluble 
problem of circuity”. 


C. Some Applicable Propositions of Law and the Issue of 
Circular Priority of Liens 


Some of the general propositions of law that immediately 
appear applicable to this problem are: 


1. Generally speaking, the question of priority of un- 
secured claims is a Federal question of bankruptcy and is dealt 
with under Section 64a of the Bankruptcy Act. 


2. The validity and the priority of liens, unlike the priority 
of unsecured claims, usually is considered a question of State 


12 Section 67c reads in part as follows: “Where not enforced by sale before the filing of 
a petition initiating a proceeding under this Act, and except where the estate of the 
bankrupt is solvent: (1) .. . statutory liens, including liens for taxes or debts owing 
to the United States or to any State or any subdivision thereof, on personal property 
not accompanied by possession of such property, and liens, whether statutory or not, 
of distress = rent shall be postponed in payment to the debts specified in clauses (1) 
and (2) of subdivision a of section 64 of this Act and such liens for wages or for rent 
shall be restricted in the amount of their payment to the same extent as provided for 
wages and rent respectively in subdivision a of section 64. . 
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law and the Bankruptcy Court looks to such law for its law in 
deciding questions of priority of liens. 

8. In the absence of fraud or a preference or some special 
weakness in a lien that the Bankruptcy Act expressly provides 
should cause it not to be recognized, the Bankruptcy Court 
recognizes a lien validly created under the State law and the 
priority granted it by the State law. 

These well settled propositions of law did not afford the 
referee a basis for untangling the conflict in which the chattel 
mortgagee found itself in this bankruptcy proceeding. The 
source of the trouble was Section 67c of the Bankruptcy Act. 
Prior to the amendment of Section 67c, bringing to that section 
the language postponing statutory liens and landlords’ liens 
of distress for rent to administration expenses and wage claims, 
the referee would have had an easy problem to handle. The 
landlord’s lien would have been satisfied to the extent of its 
priority over the chattel mortgagee’s lien under the State law. 
The chattel mortgagee’s lien would have been satisfied out of 
the remaining proceeds and any excess would have been dis- 
tributed to unsecured creditors giving effect to the order of 
priority provided in Section 64a of the Bankruptcy Act. 

But, Section 67c changed the picture. It subordinated 
statutory liens and the landlord’s lien of distress for rent to the 
unsecured priority claims for administration expenses and wage 
claims. These unsecured priority claims were placed ahead 
of the landlord’s lien, and, if the chattel mortgage was a “statu- 
tory lien”, also ahead of the chattel mortgage. If the chattel 
mortgage was not a “statutory lien”, then we have the problem 
of where are we going to place the chattel mortgage in relation 
to the landlord’s lien. Even though it is not subordinated to 
administration expenses and wage claims, it is subordinate, 
under the Pennsylvania law, to the landord’s lien. On the 
other hand, the landlord’s lien is subordinate to the adminis- 
tration expenses and wage claims, but is superior, under the 
Pennsylvania law, to the mortgagee’s lien. Section 67c con- 
tains no language dealing with the problem of priority among 
‘liens; it only deals with the postponing of certain liens to the 
unsecured priority claims for administration expenses and wage 
claims. This gap created the problem. 
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D. How the Referee Handled the Issue 


The referee decided the chattel mortgage was not a “statu- 
tory lien”, and therefore not postponed under Sction 67c of the 
Bankruptcy Act. Following the doctrine that liens prior in 
time are prior in right, he ordered the proceeds of the mort- 
gage to be distributed as follows: firstly, to the chattel mort- 
gage, next to the priority claim for administration expenses, 
thirdly to the priority claims for wages, and lastly to the land- 
lord’s lien.”* 


The criticism that can be made of this ruling is that the 
chattel mortgagee obtains in the bankruptcy proceeding a 
priority over the landlord’s lien, whereas outside of bankruptcy, 
under the Pennsylvania law, the landlord’s lien is superior to 
the chattel mortgage. 


E. How the United States District Court for the Eastern 
District of Pennsylvania Handled the Issue 


When the case came to the District Court, it distributed the 
proceeds of the mortgaged property as follows: (1) the land- 
lord received the amount of :its lien; (2) the chattel mortgagee 
received from the remaining proceeds the unpaid amount of 
his mortgage; (3) the priority claim for administration ex- 
penses came next; and (4) the priority claims for wages came 
last. 


Under this decision only the landlord and the chattel mort- 
gagees shared in the proceeds of the mortgaged property. 
Judge Kirkpatrick’s analysis of the landlord’s position is in- 
teresting. Since he found no language in Section 67c post- 
poning the mortgagee’s lien to the priority claims for adminis- 
tration expenses and wage claims, he removed from the bank- 
ruptcy proceeding the proceeds of the mortgaged property. 
The landlord, however, was entitled to have his lien satisfied 
from such proceeds before the mortgagee shared therein be- 
cause under the State law the landlord’s lien was superior to the 
chattel mortgage. Then, the mortgagee, who is not postponed 
to the priority claims for administration expenses and wages, 


13 This result is supported by the case of City of New Orleans v. Harrell, 134 F.2d 399 
(5th Cir., 1943). 











746 THE BANKING LAW JOURNAL 


takes the remainder of the proceeds."* This reasoning em- 
phasized the policy that Congress usually does not upset the 
State law dealing with the priority of liens upon property, 
and that the Bankruptcy Court usually applies such law in 
determining the priority of liens. 

The District Court’s reasoning may be criticized on the 
ground that the landlord’s lien must be subordinate to the 
chattel mortgage becau. ’e the landlord’s lien, unlike the chattel 
mortgage, is subordinated by Section 67c to the two priority 
claims.’* Under the District Court’s decision, the landlord’s 
lien is relieved of the express postponing provisions of Section 
67¢c."° 


F. How the Court of Appeals for the Third Circuit Handled 
the Issue in its First Opinion 


The Court of Appeals disagreed with the decisions of both 
the referee and the District Court, and ordered the proceeds of 
the mortgaged property to be applied as follows: firstly, to 
the payment of the priority claim for administration expenses; 
then, to the payment of the priority claims for wages; next, to 
the payment of the landlord’s lien, and lastly, to the payment 
of the amount owing on the chattel mortgage. 

The Court of Appeals, unlike the referee and the District 
Court, held that the chattel mortgage was a “statutory lien” 
postponed under Section 67c of the Bankruptcy Act to the 
priority claims for administration expenses and wages. Like 
the District Court, it gave effect to the priority of the landlord’s 
lien over the chattel mortgage under the State law. 

The Court of Appeals’ reasoning emphasized that the policy 
behind the postponing provisions of Section 67¢ was to protect 
the priority claims for administration expenses in the interest 
of bankruptcy administration, and the priority claims of wage 
earners as a needy economic class. Stressing this policy, and 
with little analysis, the Court gracefully classified a chattel 
mortgage as a “statutory lien” subject to the postponing pro- 

visions of Section 67c. 


14 This method of distribution is supported by the case of California State Department 
of Employment v. United States, 210 F.2d 242 (9th Cir., 1954). 

15 See City of New Orleans v. Harrell, 184 F.2d $99, 402 (5th Cir., 1943). 

16 See: 70 Harvard L. Rev. 1296. 
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Under the Court of Appeals’ decision, neither the chattel 
mortgagee nor the landlord received any payment out of the 
proceeds of the mortgaged property. The administration ex- 
penses and wage claims consumed the entire proceeds. 


The decision of the Court of Appeals was of far-reaching 
consequence to financing institutions in the position of secured 
creditors. They could no longer take a chattel mortgage with 
any assurance that the security would afford protection against 
the bankruptcy of the mortgagor. The mortgagee’s security 
was now subject to the risk of being invaded in a bankruptcy 
proceeding of the mortgagor for the payment of priority claims 
for administration expenses and wages. If a chattel mortgage 
was a “statutory lien” subject to this risk, the financing and 
banking fields recognized all of the secured financing on trust 
receipts, factors liens and conditional sales contracts were also 
subject to the same risk. On a rehearing, briefs were filed on 
behalf of certain Philadelphia banks and The National Com- 
mercial Finance Conference, as amici curiae. These briefs 
vigorously argued the proposition that a chattel mortgage was 
not a “statutory lien” within the meaning of Section 67c of the 
Bankruptcy Act. The question of the circuity of priority of 
liens was not discussed to any extent. 


G. How the Court of Appeals for the Third Circuit Handled 
the Issue in its Second Opinion 


After the rehearing, the Court of Appeals withdrew its first 
opinion and rendered a second opinion” in which the proceeds 
of the mortgages were distributed in the same manner as in its 
first opinion, but the reasons for the conclusion were changed. 
The Court decided it was unnecessary to determine whether a 
Pennsylvania chattel mortgage was a “statutory lien” within 
the meaning of Section 67c. It concluded that a chattel mort- 
gage is postponed under Section 67c to the priority claims for 
administration expenses and wages because the chattel mort- 
gage is junior to a lien, namely the landlord's lien, that is 
postponed to such priority claims. 


The Court said: 


17 See note 9, supra. 
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“In view of the fact that Congressional intent was to favor 
expenses of administration and wage claims, while leaving State 
priorities unaffected, we hold that the lien of the chattel mortgage, 
inferior under State law (to the landlord’s lien) is by necessary 
implication postponed by Section 67, subdivision c to a position 
behind the subordinated landlord’s lien.” 


So, under the Court’s second opinion, the chattel mortgagee 
received none of the proceeds of the mortgaged property, all 
of it going to pay the unsecured priority claims for adminis- 
tration expenses and wages.”* * 

The second opinion of the Court of Appeals, as well as its 
first opinion, both seem unsound. There is no language in 
Section 67c of the Bankruptcy Act that either expressly or 
impliedly postpones a chattel mortgage, or any other consens- 
ual lien to unsecured priority claims. The postponing pro- 
vision of this section limits the liens postponed to “statutory 
liens” and landlords’ liens of distress for rent. Nor is there 
anything in the Committee reports on this legislation suggest- 
ing an intention to subordinate or postpone consensual liens to 
unsecured priority claims. Admittedly, this does not end the 
story. The puzzling remaining question is what shall be the 
priority status of the chattel mortgage in relation to the land- 
lord’s lien in the mortgagor’s bankruptcy proceeding? Shall 
the chattel mortgage be superior to a landlord’s lien in a bank- 
ruptcy, when under the State law it is junior outside of bank- 
ruptcy? On this question, there can be reasonable differences 
of opinion. There is authority, as heretofore indicated, support- 
ing the decision of the referee, as well as the decision of the 
District Court, and either may be considered a reasonable result. 
The decision of the District Court has in its favor the point 
that it does not upset the State priority of liens. The referee’s 
decision carried out the doctrine of prior in time, prior in right. 


18 A petition for certiorari to the United States Supreme Court was denied on March 
11, 1957 

19In George Townsend Co., Inc., decided November 238, 1956, Bertram K. Wolfe, 
referee in bankruptcy of the United States District Court for the Eastern District of 
Pennsylvania, extended the Quaker City Uniform case by holding that the security 
. interest of a conditional vendor and a chattel mortgagee must be postponed to a 
priority claim of administration expenses where there was a landlord’s claim for rent 
without any lien of distress for rent. Since this speech was delivered, the ruling of 
the Referee was reversed by United States District Judge VanDusen on the ground 
that a non-distraining landlord does not have a lien, statutory or otherwise, under the 
Pennsylvania law, and, therefore, Section 67c of the Bankruptcy Act is inapplicable. 
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The result reached by the Court of Appeals, however, unsound- 
ly injects a most disturbing and unnecessary uncertainty into 
secured transactions. 


H. The Effect of the Quaker City Uniform Case on the 
Secured Creditor with a Consensual Lien on Personal Property 


The secured creditor who has a consensual lien on personal 
property, unaccompanied by possession, is in a dangerous area 
if under the applicable law a statutory lien, or a landlord’s lien 
of distress for rent has priority over his lien. There are many 
jurisdictions where statutory liens for taxes or a landlord’s 
lien of distress for rent are superior to a chattel mortgage, a 
conditional sales contract, a trust receipt or a factors lien. It 
would be a monumental job to examine all the tax statutes of 
the Federal government, the States, Counties, Cities and School 
Districts, encompassing income taxes, property taxes, inherit- 
ance taxes, franchise and capital stock taxes, as well as sales, 
use, excise and license taxes, to determine whether the taxing 
statute provides for a tax lien with a priority over a chattel 
mortgage, a conditional sales contract, a trust receipt or a 
factors lien. Yet, such is necessary to ascertain the risk under 
the Quaker City case. 

The vicious part of the Quaker City Uniform case is that 
one who has a consensual lien, say like a chattel mortgage, is 
subordinated to the priority claims for administration expenses 
and wages, no matter how small the statutory lien or land- 
lord’s lien may be, and no matter how large the priority claims 
may be. To illustrate, a landlord’s lien for $100 could result 
in subordinating a chattel mortgage for $10,000 to priority 
claims aggregating $10,000. The landlord’s lien, or a tax lien 
producing this subordination can arise subsequent to the ex- 
ecution of the chattel mortgage. 

You may now ask what can the secured creditor do to pro- 
tect himself against this hazard? A few things that may be 
done to reduce the risk are: 


1. Obtain a waiver from the landlord of his lien. This may 
avoid the landlord’s lien producing a postponing of your secur- 
ity under Section 67c in a bankruptcy. 
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2. Before entering a transaction, search for tax liens that 
have priority over your security and satisfy any that are found. 


8. Credit people should be alert to credit reports showing 
tax liens having priority over their security, and should require 
prompt satisfaction of such liens. 


4. Credit people should be alert not only to credit reports 
showing such tax liens, but also to any delinquent taxes that 
may graduate into a tax lien having priority over their security. 


In the final analysis, however, the secured creditor must be 
aware of the fact that he does not have a bankruptcy-proof lien 
if he has extended credit in a jurisdiction where a statutory 
lien or a landlord’s lien of distress for rent takes priority over 
his consensual lien. 


CONCLUSION 


The Constance case and the Quaker City Uniform case each 
indicates unwarranted restriction and limitations on the secured 
creditor’s rights. The interpretations of the Bankruptcy Act 
resulting from these decisions will of necessity limit and retard 
the extending of secured credit. The Quaker City Uniform 
case adds a particularly serious and unmeasurable risk in the 
extension of secured credit. The only satisfactory solutions 
for the problems created by these cases are appropriate amend- 
ments to the Bankruptcy Act. It is hoped that the pending Bill 
H.R. 5195 which contains satisfactory corrective amendments 
of the Bankruptcy Act will be promptly enacted into law. 





Legal Considerations Affecting 
Safe Deposit Practices 


ALLEN M. TAYLOR 
of the Milwaukee Bar 


Safe deposit occupies a truly anomalous position among 
the multitude of customer services being offered by American 
banks. I make this statement because, in contrast to nearly 
every other phase of commercial banking, the safe deposit 
system and its practices have produced relatively little law 
either in the form of litigated cases or in statutes. 

In a sense safe deposit is one of the step-children of bank- 
ing. Having for centuries entrusted their most negotiable form 
of wealth, money or legal tender, to the banking system for 
safekeeping, the public naturally sought to have such pro- 
tection extended by that same system to the safekeeping of 
other valuables. Safe deposit service was developed to satisfy 
this demand. Despite the many years that a safe deposit de- 
partment has constituted an integral part of American banking 
service—I am advised that the first American safe deposit com- 
pany was organized in the year 1865—there is comparatively 
little law on the subject. 

The dearth of case law affecting safe deposit in the liability 
context is certainly a tribute to the high standards of care 
which have prevailed throughout the industry. But, compli- 
ments to past performance aside, such dearth is a matter of 
considerable concern to the lawyer advising a banking client 
as to the proper way to establish and administer his safe de- 
posit department. Lawyers, as many bankers may have ob- 
served, seem to be constitutionally inclined towards conserva- 
tism—not necessarily in politics, of course, but certainly in their 
approach towards commercial decisions. The average lawyer 
does not like to “go out on a limb” and, indeed, if he does so it is 
possible that he may not be properly discharging his function. 
This being the case the lawyer is not happy with the kind of 

This article was adapted from a discussion by hI eatin at The National Safe 


Deposit Convention, Milwaukee, Wisconsin, May 16, 
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opinion he often is required to render when questions arise in- 
volving some of the more devious facets of safe deposit practice. 
There simply isn’t enough of a body of law on the subject to 
permit categorical answers to many of these problems. 


Even in those areas where banks and bank counsel have 
sought most vigorously to develop a body of law they have 
been conspicously unsuccessful in achieving the desired result. 
I refer particularly to the matter of defining, in legal terms, 
the nature of the safe deposit relationship. 


I would imagine that, without exception, the basic legal 
document or contract which is employed by most banking in- 
stitutions today for delineating the safe deposit relationship is 
framed in the form of a real property lease. The bank or safe 
deposit company is referred to as a “lessor,” the customer is 
called a “lessee,” the charge imposed is called “rental” and 
the contract itself is called a “lease.” 'The reason for this is, of 
course, obvious and well known to all in the industry. If the 
bank or safe deposit company is not a lessor, or possibly a ware- 
houseman, it may well be a professional bailee with all of the 
consequential duties and responsibilities that flow from such a 
status. This, indeed, has been the holding in the great majority 
of jurisdictions where courts have considered the question in the 
context of fixing liability for the loss of the contents of a box. 


Without delving into the rather esoteric legal questions 
respecting the precise nature of such a bailment—be it an or- 
dinary bailment, a bailment for hire, a special bailment or a 
bailment for the mutual benefit of the parties—it is clear that, 
as a bailee, the bank or safe deposit company has had imposed 
upon it standards of duty and performance that transcend its 
knowledge of the object of the bailment or its control over such 
object and for which, safe deposit fees being as modest as they 
are, the bank would appear to be inadequately compensated. 
It is doubtful if there is any situation in the banking field in 
which the ratio of income to prospective financial loss is more 
extrente than that which exists in the safe deposit field. For 
‘negligible $3.00 or $4.00 annual rental the bank or safe deposit 
company assumes responsibility for the safekeeping of con- 
tents of a safe deposit box the nature and value of which are 
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not known to the Bank but the limits of which are bounded 
only by one’s imagination. Attempts to limit liability for loss 
by the terms of the contract have been conspicuously unsuccess- 
ful when such exculpatory provisions have been litigated. 


If a loss occurs the question of liability will be decided 
against the bank unless it can be demonstrated that it has 
complied with the standards of care imposed upon it. Here, 
at least, the courts seem to have produced a more or less general 
rule. Even though a few jurisdictions have, by case law or 
statute, defined the safe deposit relationship as that of land- 
lord and tenant, most courts have held that, regardless of the 
nature of the relationship, the bank’s duties and responsibili- 
ties are the same. It is the general rule that the bank owes to 
its safe deposit customer the duty of using ordinary care and 
diligence in safeguarding the contents of his safe deposit box. 


Here then, as I see it, is the lawyer’s principal role in ad- 
vising banking clients with respect to safe deposit practices. 
The lawyer must first of all see that the underlying contract is 
properly drawn to give his client all of the protection available 
to it, revising the contract from time to time to take advantage 
of any new developments which might afford additional pro- 
tection or to eliminate provisions which might appear to be 
damaging. Secondly, the lawyer must see that all of the bank’s 
safe deposit procedures are proper in the sense that, if such 
procedures are subjected to judicial scrutiny, the bank will be 
found to have exercised the degree of care and attention which 
is incumbent upon it. 

I would like to consider these two areas of the lawyer’s 
responsibility, not with any pretension of giving an exhaustive 
treatment of either, but rather with a view to reviewing several 
matters which may serve to illustrate the lawyer’s role when 
giving counsel in this field. 


1. THE SAFE DEPOSIT CONTRACT 


There would seem to be little question but that the average 
customer who leases a safe deposit box does not fully compre- 
hend the legal effect of all of the terms of his contract. Most 
customers do not seek the advice of counsel when leasing a safe 
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deposit box. This means, of course, that there is the danger 
that the form of contract may be unsuitable for an individual 
customer’s use. 


In this connection particular caution is required in the case 
of a joint lease. Many joint safe deposit contracts which I 
have had occasion to review purport to create a joint tenancy 
between the joint lessors in the contents of the box. However, 
at common law a joint tenancy cannot, as a general proposition, 
be created in personal property by the conveyance of one party 
to himself and another. Since the common law rule prevails 
in Wisconsin, most Wisconsin banks do not utilize such a “joint- 
tenancy contract,” it being regarded as inappropriate for a 
bank to make available for its csutomers’ use an instrument 
purporting to create a joint tenancy which, upon review, might 
prove ineffective. In jurisdictions where such conveyances 
would be effective, prudence as well as good public relations 
would seem to require that the bank or safe deposit company 
should make certain that the legal consequences of the contract 
in the event of the death of either party is well understood. 


In part as a result of the disparity in bargaining power 
between the bank and its customer in drafting and comprehend- 
ing the terms of the safe deposit contract, courts have, in the 
absence of enabling legislation, tended to give rather limited 
effect to any provisions by which the bank seeks by contract to 
limit or even eliminate its liability in the event of a loss. Even 
though, as a matter of general principal, the parties to a con- 
tract are permitted to agree between themselves in such manner 
and to such end as may be mutually acceptable, courts have 
been inclined on the grounds of enforcing public policy to con- 
strue safe deposit leases strictly as against the lessor bank and 
to find a lack of mutual assent and agreement when asked to 
give effect to such exculpatory contractual provisions. From 
the bank’s standpoint the entire safe deposit lease must be 
read and evaluated in the light of this more or less fundamental 
judicial predilection for the rights of and eventual recovery 

_ by an individual lessee. 


Lawyers and bankers may argue about the desirability of 
including broad indemnities or exoneration provisions in safe 
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deposit leases. It has, however, been the opinion of our firm 
and the policy of the bank which we represent to avoid clutter- 
ing up the contracts which we ask the bank’s customers to sign 
with onerous provisions which, at best, are of questionable ef- 
ficacy. Instead we have placed primary reliance upon formulat- 
ing and maintaining through instruction and audit controls 
the highest possible degree of care and safety in the operations 
of +he safe deposit department to the double end of forestalling 
any claim of loss from being asserted and of establishing a 
pattern of compliance with the applicable standards of care and 
duty which will be available aseevidence in the unhappy event 
that such a claim is ever made. 


2. SAFE DEPOSIT PROCEDURES 


It does not sound terribly burdensome for a bank or safe 
deposit company to be required to utilize ordinary care and 
diligence in safeguarding the contents of its customers’ safe 
deposit boxes. In a leading safe deposit case “ordinary care 
and diligence” was defined in these terms: 


“Ordinary care in such eases is such care as every prudent 
man takes of his own goods, and ordinary diligence in the pre- 
servation of such goods is such diligence as men of common 
prudence usually exercise about their own affairs.” Hauk v. First 
National Bank of Highland Park, 55 N.E.2d 565 (Ill. 1944). 


This all has a very ordinary, common, usual and, as a re- 
sult, inocuous sound to it. However, I must point out that 
many courts which have considered the question have ruled, 
by analogy to the traditional bailment cases, that once the 
plaintiff (the safe deposit customer) has proved that the prop- 
erty in question was (1) deposited in the box, and (2) lost 
therefrom, a prima facie case against the bank has been made. 
The bank is then, in effect, required to disprove that it was 
negligent. 

A bank can disprove negligence in this context only by 
presenting detailed and sufficient evidence as to the construction 
of its vault, the procedures for obtaining and recording access 
to the vault and to the individual boxes, the safeguards attach- 
ing to use of the customer’s key and to the use of the guard key, 
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the care taken in the selection of employees, the procedure for 
changing locks upon surrender, together with all of the other 
familiar but significant procedures and safeguards which have 
been adopted and are utilized within your industry for the 
protection of your customers. One example of deviation from 
these standards might well be sufficient to tear the entire fabric 
of the bank’s defense and to permit a perjurous claimant to 
obtain a fraudulent recovery. This is why no exceptions should 
be permitted to the established procedures for safeguarding 
access. Banks can never be sure but that one deviation will 
return some day to plague it in a court of law. 


In closing, I would like to return briefly to a matter dis- 
cussed previously—the state of law governing the safe deposit 
industry and safe deposit practices. 


You are all familiar with the trend towards uniform state 
legislation in many fields of private and commercial law. The 
list of model and more or less uniform state laws which have 
been and are being enacted is legion, ranging all the way from 
the basic Negotiable Instruments Law through the Uniform 
Marriage License Application Act and the Uniform Prenatal 
Blood Test Act to the Uniform Principal and Income Act. 
Without deprecating the institutions of marriage or birth— 
and certainly not those of principal and income—I suggest to 
this Convention* that it might well consider the advisability of 
promulgating a Model Safe Deposit Act to resolve on a nation- 
wide basis at least some of the legal problems which all banks 
share in common. 


*Convention of the American Safe Deposit Association. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Court Upholds Conviction for Making 
False Entries 


A case which is as important for its detailed explanation of 
a fraudulent check handling scheme as for its holding, has been 
decided by the federal Court of Appeals in the Fourth Circuit. 
This court upheld the conviction of a bank cashier under Sec- 
tion 1005, Title 18, U. S. Code, which makes it a crime to make 
a false entry in the books of a national bank for the purpose 
of deceiving a bank examiner. In brief, what the cashier did 
was to devise a system for handling checks on an overdrawn 
account as non-cash items between bank examinations by hav- 
ing them “daily shuffled back and forth between the bookkeeper- 
teller’s cash sheet and the control account....” Then during 
bank examinations, the cashier temporarily had the checks 
entered as cash items to deceive the examiners. 


The Court of Appeals affirmed a lower court ruling that 
the entries made in the bank’s books during the time the bank 
examiners were in the bank were false entries under Section 
1005 of Title 18. It was entirely proper for the jury to have 
found that the entries were not records of real transactions but 
rather were attempts to give a simulated vitality and validity 
to checks known to be without life. Meredith v. United States, 
United States Court of Appeals, Fourth Circuit; 238 F.2d 
535. The opinion of the court is as follows: 


SOBELOFF, C.J.—The cashier of a national bank is here appealing 
from a conviction on two counts of an indictment charging him with 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1138. 
167 
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having made or caused to be made certain false entries in the bank’s 
general ledger Cash Account in violation of Title 18, section 1005 of the 
United States Code. The appeal is based on several grounds, separate 
but related. Chiefly these pertain to (a) the sufficiency of the evidence 
to show that the allegedly false entries were, in fact, false, and to (b) 
the Court’s charge to the jury on the law relating to false entries. These 
and other challenges to the judgment below must now be considered, and 
for the adequate treatment of the issues raised an understanding of 
the facts is necessary. 

The appellant, John Wayne Meredith, as cashier of the First National 
Bank of Fairmont, West Virginia, exercised full authority and direction 
over its affairs. The bank’s president took no active part in the manage- 
ment of the institution, and for a long time the directors failed to direct. 
Their participation was limited to acting upon such matters as the 
cashier chose to bring to their attention. 

In 1949, the appellant, with the directors’ approval, entered into 
an arrangement with one of the bank’s customers, Hammond Brick 
Company, to extend it credit on its notes to be secured by assignment 
of accounts receivable as collateral. When checks issued by the Brick 
Company exceeded its credit balance, the appellant habitually permitted 
the checks to be paid. 

The company left blank notes at the bank, and these were, from 
time to time, filled in by the appellant to cover the overdrafts. As the 
company, in the course of its business, created new accounts receivable, 
they were assigned to the bank and credited to the Brick Company’s 
account, but the bank continued to honor checks even when there were 
insufficient funds or receivables to cover previously honored checks. 
Before long the appellant discontinued including the indebtedness of 
Hammond Brick Company on the weekly list of loans. Individual 
directors testified that they did not recall any loans having been ap- 
proved after the original authorization to extend credit on good accounts 
receivable. 

In the course of time the overdrafts grew until they aggregated 
$214,916.88 on September 3, 1953, the day of the false entry mentioned 
in the first count; and $380,102.27 on March 2, 1954, the day mentioned 
in the second count. 

To understand the purpose, nature and effect of the alleged false 
entries, it is necessary first to examine the bookkeeping procedure nor- 
mally employed by the bank in paying checks drawn by its depositors. 
In the bank’s General Ledger was a liability account denoted “Individual 
Deposits.” This was a “control account” which showed the total amount 
. of money on deposit with the bank. This liability account of the bank 
should equal the aggregate of the credits due all depositors. When the 
bank paid checks of its depositors the total amount of such checks on 
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a given day would be debited to the control account known as “Indi- 
vidual Deposits.” Under the bank’s posting system, however, the 
amount of each honored check was not debited to the depositors’ separ- 
ate accounts until the next day. Therefore, if there were insufficient 
funds to cover a particular check, this might not be known until the day 
after the entry was made in the control account. 


Since the Hammond Brick Company had no credit balances the 
amount of its mounting overdrafts could not be charged to it the next 
day, as was done with other checks. It follows that the amounts so 
paid out and not charged to any deposit account came from the bank’s 
own funds, since there was no other possible source for these payments. 
The entries which had been made in “Individual Deposits” (the control 
account) showed a greater reduction in the total deposit line than had 
actually occurred, for the Hammond account was not debited. There- 
fore, as the appellant’s brief acknowledges, to the extent of the over- 
drafts the entry in the “control account” temporarily understated the 
bank’s liability to its depositors. 

In normal practice, after all honored checks were posted to the 
individual accounts on the following day, the amount of the over- 
drafts which had previously been debited was then credited back to 
the control account, and the “no-good” checks were returned to the 
payees or to the correspondent banks. 

Hammond’s overdrafts, however, were handled very differently. They 
were credited back to the control account with all other overdrafts, 
making the control account balance with the subsidiary ledger accounts 
of the individual depositors. But Hammond checks were not returned 
to the payee, or the correspondent banks. They were handed to the 
bookkeeper-teller to be included in his cash, to offset the diminution 
of cash which had occurred the preceding day. They were treated as 
“cash items” on the teller’s sheet, as is customary when a check is in 
process of clearing; but they were not included in the Cash Account 
of the General Ledger. Unlike others, Hammond checks were not 
expected to be cleared or returned, and so, later in the day they were 
removed from the teller’s cage and included with the incoming checks 
for that day as if they were new checks. The whole cycle was then 
begun anew by placing them again with the day’s newly honored 
checks and including them in the debits to the control account. Thus 
Hammond checks continued indefinitely to float through the bank. 

By the times specified in the first and second counts of the indict- 
ment, some 4000 Hammond checks had accumulated and the Company’s 
overdrafts had snowballed to the huge figures above mentioned. Some of 
the checks had been making their daily rounds in the bank, being 
repeatedly counted in and counted out, for as long as eighteen months. 

On September 3, 1953 and again on March 2, 1954, the national 
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bank examiners visited the Bank for the customary examinations. On 
each occasion, after the examiners had counted the cash, the assistant 
cashier, Van Zandt, asked the appellant what to do about the Hammond 
checks. As the books then stood, according to the testimony, if the 
examiners would have compared the separate depositors’ accounts with 
the general ledger the total of the separate deposits would have been 
found to exceed the amount stated in the “Individual Deposits” account. 
This would have led to the disclosure of the shortage in the cash. 


In fear of such disclosure and to meet this crisis, the appellant, on the 
occasion of each of the two visits of the examiners mentioned above, 
instructed Van Zandt after the examiners had counted the cash but 
while the examination was still in progress, to have two entries made in 
the General Ledger. First, he ordered the amount of the Hammond 
checks to be credited to the liability account called “Individual Deposits.” 
By so doing that account was made to equal the actual total of all of 
the separate depositors’ accounts, so that if the examiners should run 
each account no discrepancy would appear. Second, Meredith instructed 
Van Zandt to debit the total of the Hammond overdrafts to the asset 
account “Cash.” Van Zandt in turn directed the bookkeeper, Burke 
White, to make the entries, and this he did. To the existing total figure 
appearing on the Cash Account, namely $483,128.08 on September 3, 
1953, $214,916.88 was added and the total was changed to $698,044.93, 
and similarly on March 2, 1954 to the total or $434,842.03, an addition 
of $380,102.27 was made to change it to $814,944.30. This resulted in 
the concealment of the shortage in cash due to the Hammond overdrafts. 
A further result was concealment of the fact that the bank had in effect 
loaned more money to one customer than could legally be loaned it. 
The above entries in the Cash Account are the false entries charged in 
respect of the two dates named in the indictment. 


The testimony further shows that this variation in the treatment of 
the Hammond checks as cash items did not long persist. When the 
challenged entries, made while the examiners were present, had served 
their fraudulent and deceptive purpose, reversing entries were made on 
the bank’s books. The amounts previously credited to the control 
account known as “Individual Deposits” were now debited, and the 
amounts previously debited to the Cash Account were now credited. 
This restored the situation as it was before the bank examiners arrived, 
and the overdraft checks’ daily cycle through the bank was then re- 
sumed until the next examination. 

The witness Figg testified that the entries on the Cash Account 
were false in that they overstated the cash. The appellant contends, 
: despite the practice that prevailed at all times when no bank examiners 
were present, that the bank and its employees regarded the checks as 
cash items which were therefore properly added to the Cash Account. 
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Employees of the bank, however, including the one who actually made 
the entries, supported the testimony of the Bank Examiner as to the 
falsity of the entries. 


I. 


Title 18, section 1005, United States Code, under which the appel- 
lant was indicted, provides that: 


“Whoever makes any false entry in any book, report, or state- 
ment of such bank with intent to injure or defraud such bank, or 
any other company, body politic or corporate, or any individual 
person, or to deceive any officer of such bank, or the Comptroller 
of the Currency, or the Federal Deposit Insurance Corporation, 
or any agent or examiner appointed to examine the affairs of 
such bank or the Board of Governors of the Federal Reserve 
System—Shall be fined not more than $5,000 or imprisoned not 
more than five years, or both.” 


In seeking reversal of his conviction, the appellant first contends that 
the evidence is not sufficient to etablish a false entry within the statutory 
meaning. Here the appellant relies upon the principle that there is no 
false entry where it is made exactly as the transaction occurred. His 
analogy is based upon the premise that the Hammond checks were indeed 
cash assets of the bank and that the entries in “Cash” corresponded to 
the actual transactions. But the cases which appellant cites as control- 
ling are, as we shall see, inapplicable here. We turn to them. 


Coffin v. United States, 156 U.S. 432, 15 S.Ct. 394, 39 L.Ed. 481, 
is authority for the proposition that where an officer had misapplied 
bank funds by honoring the checks of an insolvent, the entry of such 
a wrongful transaction on the bank’s books as an extension of credit was 
not a false entry, because it showed what had actually taken place. And 
in Cooper v. United States, 4 Cir., 13 F.2d 16, 19, it was decided that 
where the defendant discounted a note of a financially irresponsible 
maker and endorser, it was not a false entry either to credit the funds to 
their account or to enter the note on the books as a debt due the bank. 
So, too, in Dow v. United States, 8 Cir., 82 F. 904, 910, it was said that 
“.. . if an overdraft is in fact made and allowed, under circumstances 
which make the transaction a fraud upon the bank, the entry of the 
transaction just as it occurred is not a false entry... .” But this must 
be read in the light of the Court’s holding that the District Judge had 
in effect charged the jury that mere reception and crediting to a third 
party of an overdraft was in itself a false entry. And in Twining v. 
United States, 3 Cir., 141 F. 41, it was held that although the obliga- 
tions to the bank of certain persons were reduced unjustifiably, the 
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entries in the books showing those reductions were true entries because 
the reductions had actually been made. 

In all of these cases wrongful transactions were reported on the 
bank’s books as they actually occurred. In the case before us, by con- 
trast, there were not merely payments of bad checks and corresponding 
entries of extensions of credit or of debts due. Here transactions which 
did not occur were included in the entries, and dead items were entered 
on the bank’s books as assets. As the government pointed out, the 
theory of the appellant as to the Hammond overdrafts is “once a cash 
item, always a cash item,” even long after it is known beyond question 
that there are not sufficient funds to cover the same. Day after day 
entries were noted in the control account purporting to reflect trans- 
actions that were not made, and these fictitious entries were in turn 
used as a basis for entries on September 1953 and March 1954. 

This is not an attempt to punish as an offense the truthful recording 
in due course of business transactions that are fraudulent. In such a 
case, while the fraud might be punishable, the truthful entry would 
not be. The accusation in the indictment, as we see it, is not that the 
defendant merely misnamed an item. Nor is the charge that an asset 
was worth less than purported by the entry. Neither is the appellant 
charged with being tardy in the recognition of a loss. The essence of 
the offense laid in the indictment and supported by proof is of a more 
substantial character. It is that checks which to the certain knowledge 
of the defendant were in fact not cash items, and were never treated as 
such on the General Ledger Cash Account except temporarily when 
the examiners were in the bank, were falsely enterd as “cash items” to 
deceive the bank examiners. 

What is a false entry is essentially a question of fact to be found 
by the jury if there is a proper basis in the evidence for such finding. 
All relevant circumstances are to be considered by the jury in determin- 
ing whether or not a check is in fact a cash item. Common banking 
practice and the practice followed in the particular bank may be rele- 
vant. It cannot be denied that when checks drawn against insufficient 
funds remain in a bank’s possession overnight or for a short time pending 
clearance or collection, they ‘are ordinarily treated as cash items. It 
does not follow that such treatment may be continued indefinitely. 
Certainly it does not follow that the bad check may be run through 
the bank’s books again and again and treated as if it were a new and 
genuine transaction. Here between bank examinations, the checks were 
not treated by the bank as cash items and were not included in the 
cash account in the general ledger, but were daily shuffled back and 

forth between the bookkeeper-teller’s cash sheet and the control account 
“Individual Deposits.” 
Not what a thing is called but what it is determines its character, 
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and this is ordinarily a jury question. This Record affords ample basis 
for a jury to conclude that numerous checks which had long been found 
uncollectible were permitted every day for months to course their way 
in and out of the bank’s ledgers to hide the truth that the bank had 
parted with money and had received no equivalent assets. The jury 
could reasonably find that this was not the recording of real transactions 
but merely an attempt to give a simulated vitality and validity to 
checks known to be without life. They could reasonably further find 
that the entries alleged in Counts 1 and 2 were recapitulations of false 
entries and were, therefore, themselves false. They could consider the 
circumstances under which these latter entries were made, in the very 
hour when the examiners were in the bank, and how later they were 
cancelled out when the examiners departed. They could infer that this 
manoeuvre, twice performed during examinations was designed to 
deceive, as it did deceive, the examiners. The appellant himself, in a 
colorful figure of speech, testified that the only way the examiners could 
“catch the rabbit running between the accounts was to examine both 
accounts at the same time.” In short, there was sufficient evidence in 
law and in common sense for the Court to submit the case to the jury, 
and the verdict is supported by the evidence. 


II. 


Closely related to the subject of the above discussion is the complaint 
of the appellant against the following languauge in the charge: 


“By way of illustration, it may be the truth that there were 
checks of the Hammond Brick Company in the First National 
Bank in Fairmont which had a face value of the amount entered 
for them on the cash record of the bank on the dates shown in 
the evidence. But was this the whole truth?” 


The appellant insists that the Judge thereby conceded that the 
checks were cash items but that he made truth or falsity of the entries 
depend only on the worth or worthlessness of the Hammond checks. We 
do not so read the charge. The Court was merely directing the jury’s 
attention to the question of the worth or worthlessness of the checks 
as a fact to consider in connection with other facts in determining the 
truth or falsity of the entries. The extent of the collectibility of the 
checks in question was certainly a relevant fact, and the District Judge 
was obviously correct in his comment. In the paragraph following the 
quoted language the Court made it perfectly clear that the controlling 
question was the truth or falsity of the entries. We do not think that 
the jury was misled or the appellant prejudiced. 

It is complained that there was not basis in the testimony for charg- 
ing the jury on the hypothesis of the worthlessness of the checks, since 
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they did not result in a total loss, and the bank recovered about 20% 
of the overdrafts. The fact that a small part was ultimately retrieved 
is not material; and if the Hammond checks were not entirely worthless, 
they were certainly worthless as to a large part of their face amount. 
The appellant insists that even if the checks were known to be 
worthless this would not make them less eligible to be included as cash 
items. He relies chiefly on United States v. Young, D.C.M.D.Ala., 128 
F. 111, which is represented as “on all fours.” That case, however, is 
readily distinguishable because as the Court carefully pointed out, the 
entry of the check as a cash item was made when it was received by 
the cashier and only then. This is a recognized banking procedure in 
dealing with overdrafts for a short period. The contrast with our case 
is plain, for here checks, uncollected and uncollectible, accumulated over 
long periods of time and were repeatedly entered upon the ledger as 
current items, and these fanciful transactions were the foundation for 
the false entries charged. 


Ii. 


After citing the statute condemning the making of a false entry 
in any book of a bank in order to deceive an examiner, the Judge’s charge 
called attention to the substance of Title 18, section 2, U.S. Code, 
which provides as follows: 


2(a) “Whoever commits an offense against the United States, 
or aids, abets, counsels, commands, induces, or procures its com- 
mission, is a principal.” 

2(b) “Whoever causes an act to be done, which if directly 
performed by him would be an offense against the United States, 
is also a principal and punishable as such.” 


The appellant maintains that the inclusion of this matter in the 
charge was erroneous, because neither of the subsections applies to him. 
His is a double contention: First, he says that he cannot be convicted 
as an aider and abettor under sub-section 2(a) in the absence of proof 
that some other person was guilty as principal in the commission of a 
crime. He asserts that in the instant case the government undertook 
to prove that the appellant was the only offender and hence he argues 
that he cannot legally be regarded as an aider or abettor. But elsewhere 
in the brief the appellant points out that both Van Zandt and White, an 
assistant cashier and bookkeeper, respectively, were not mere clerks or 
ignorant persons, but responsible officers of long experience in the bank. 
_ Indeed he expressly says: “In the instant case the intermediaries who 
made the entries were not ‘innocent’ intermediaries, but were men of 
full and mature experience, not only in banking but in bank bookkeeping. 
They knew everything that the defendant knew about the origin of the 
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checks, their character and the manner in which they were being handled 
in the bank.” 


If the jury accepted this version, they could conclude, for the pur- 
pose of this case, that a crime was committed by either Var Zandt or 
White, or both of them. If so, there is ample evidence to justify a find- 
ing that in directing the entries to be made the appellant made himself 
their aider and abettor as defined in sub-section 2(a) and hence guilty 
as a principal. Under this provision, conviction of the principal actor 
is not a prerequisite to conviction of the aider and abettor. It need 
only be established that the act constituting the offense was in fact 
committed by someone. Von Patzoll v. United States, 10 Cir., 163 F.2d 
216; Colosacco v. United States, 10 Cir., 196 F.2d 165. 


On the other hand, notwithstanding his first contention in respect 
to subsection 2(a), the appellant also contends that he cannot be con- 
victed under subsection 2(b) for “causing” the entries to be made. This 
argument runs as follows: That since his subordinates were not in- 
nocent agents, he could not be deemed to have “caused” them to make 
the entries within the meaning of sub-section 2(b). He reasons that 
under United States v. Giles, 300 U.S. 41, 57 S.Ct. 340, 81 L.Ed. 493, 
one who uses an innocent intermediary to make a false entry may be 
regarded as violating Title 18, section 1005, the offenses charged in this 
indictment. This was indeed the holding of the Court in the Giles case, 
but it does not follow, if the intermediary is not innocent, that the 
person who “causes” the act to be done may not be held accountable 
under subsection 2(b) of Title 18 U.S. Code. A reading of the opinion 
makes it clear that in extending the word “cause to include the commis- 
sion of an act by an innocent intermediary, the Court in the Giles case 
premised that the statute applied where the intermediary was not 
innocent. United States v. Giles, supra, 300 U.S. at pages 48-49, 57 
S.Ct. at page 344.1 


Whether or not, as queried in United States v. Chiarella, 2 Cir., 184 
F.2d 903, sub-section 2(b) enlarges the common law would not affect 
the result here. In that case, where the indictment was for counterfeit- 
ing, the defendant Stancin’s only part in the transactions was to call 
one of the defendants by long-distance telephone, greet him, and then 
hand the phone to a codefendant. He apparently took no further part 
in the subsequent dealings. Judge Hand held this to be too remote a 
causation to fall within sub-section 2(b). In the case before us, how- 
ever, the appellant directly caused the entry by his instructions to Van 


1 Cases recognizing that the defendant “caused” the crime where the act was done by a 

“knowing” intermediary are Todorow v. United States, 9 Cir., 173 F.2d 439; Turner v. 

United States, 9 Cir., 202 F.2d 5238; Pereira v. United States, 5 Cir., 202 F.2d 830, 

affirmed 347 U.S. 1, 74 S.Ct. 858, 98 L.Ed. 485; United States v. Caplan, D.C.W.D.Pa., 

a 862, reversed on other grounds United States v. Tornabene, 3 Cir., 222 
2d 875. 
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Zandt, or at least the jury could so find without indulging in subtle 
philosophical speculation as to causation. 

Under the testimony of this case the jury could have concluded that 
the officers who acted by direction of the appellant were principals in 
the commission of a crime and that the appellant aided and abetted 
them within sub-section 2(a); and whether the jury concluded that 
these officers were guilty or not guilty as principals, a verdict against the 
appellant could properly be based on sub-section 2(b), for “causing” 
the false entry. There was no error in submitting these alternatives to 
the jury. 

IV. 


A further contention advanced by the appellant is that the trial 
court erred in admitting the testimony of certain government witnesses 
who gave their opinion that the disputed entries were false. It is argued 
that to allow expert opinion upon the ultimate issue is to permit the 
witnesses to usurp the jury’s function. We think this broad and oft- 
stated proposition should not be applied as a dogmatic rule, for the 
modern tendency in the law of evidence is to give the triers of fact all 
the light they can have, especially in complicated, technical situations. 
It is now well established that “. . . the jury should have help if it is 
needed.” Wigmore, 3rd Edition, section 1921. Chief Judge Parker 
said for this court in Frankfield v. United States, 4 Cir., 198 F.2d 679, 689: 
“In so far as it involved matter of opinion, this related to a matter in- 
volving specialized knowledge, as to which the opinion of experts is un- 
questionably admissible, even though it relates to a matter which is 
for the decision of the jury.” See also Transportation Line v. Hope, 95 
US. 297, 24 L.Ed. 477; and Builders Steel Co. v. C.1.R., 8 Cir., 179 F.2d 
377, 380. 


V. 


Finally, the appellant claims that there was error in not requiring 
the Government to elect on which counts to proceed. In addition to 
Counts 1 and 2, with which we have been concerned on this appeal, 
there were four other counts. Counts 3 and 4 charged wilful misapplica- 
tion of funds in cashing certain checks of Manchins, another customer 
of the bank. By timely motion under Rule 14, Federal Rules of Criminal 
Procedure, 18 U.S.C., the appellant claimed that it was a misjoinder to 
include these counts with counts 1 and 2 and sought a severance of 
counts which was denied. He was acquitted on counts $ and 4 as well as 
on counts 5 and 6 which charged similar misapplication in paying Ham- 
mond checks. But on this appeal appellant insists that it was error to 
‘ permit the Government to proceed to trial on all the counts, and that 
the conviction on counts 1 and 2 may have been influenced by testimony 
admitted in support of counts $ and 4. 
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Rule 8(a) of the Rules of Criminal Procedure permits the joinder 
of offenses of the same or similar character. The indictment here fulfills 
this requirement. Rule 14 authorizes the Court upon motion of the 
defendant to order an election or separate trials of counts if it appears 
that the joinder is prejudicial. It has always been held to be within 
the trial court’s sound discretion to grant or refuse such a motion, and 
such discretion will not be disturbed on appeal unless it is affirmatively 
shown to have been abused. Except for the appellant’s mere assertion 
of prejudice, there is nothing in the Record before us to suggest that he 
has been in any way prejudiced. No abuse of discretion by the trial 
judge has been shown. 


Finding no error in the trial below, the judgment will be affirmed. 


Affirmed. 





Bank’s Own Contract Enlarges Its Liability 


Pertaining to Savings Accounts 


An important case of first impression has been decided by 
the Supreme Court of Indiana. It involved the problem of 
a bank’s liability for paying the proceeds of a joint savings ac- 
count to one of the joint depositors without requiring the pro- 
duction of the account passbook. The other joint depositor 
brought suit against the bank to recover the proceeds which 
had been paid out without his knowledge. 


The bank relied in its defense on the Indiana statute which 
provides that “... such deposit ... may be paid (by the bank) 
to either of such persons . . ., and the receipt or acquittance of 
the person so paid shall be a valid and sufficient release and 
discharge to such bank or trust company for any payment so 
paid.” The plaintiff depositor relied on a provision in the pass- 
book to the effect that the book had to be presented when funds 
were withdrawn and on the rule of the bank, which was also 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 429.1. 
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printed in the passbook, stating that “. . . the pass book must 
be presented when withdrawals are made.” 


The court ruled against the bank. It held that even though 
the statute did generally protect banks from liability in paying 
out jointly held funds, the provisions in the passbook and the 
bank’s own rule regarding the presentation of passbooks en- 
larged the bank’s liability. They constituted a valid contract 
with the depositors which was binding on the bank and on each 
joint depositor and could not be waived by either depositor 
to the detriment of the other. In this regard the court pointed 
out that “To countenance a waiver by the bank and one joint 
depositor, to the financial profit and advantage of the waiving 
joint depositor, but to the detriment of the uniformed joint de- 
positor, would put a high premium on fraud and invite the 
violation of contracts for personal gain.” Badders v. Peoples 
Trust Company, Supreme Court of Indiana, 140 N.E.2d 235. 
The opinion of the court is as follows: 


LANDIS, J.—This case involves the question of the liability of a 
bank to one joint depositor when the bank has paid out the entire 
amount of savings account to the other joint depositor without pre- 
sentation of the passbook required by the bank’s rules to be produced 
before withdrawals are made. 

According to appellant’s complaint, the following facts appear and the 
same are admitted by appellees’ demurrer, to wit: Appellant brought 
this action against appellee Peoples Trust Company (hereinafter referred 
to as appellee bank) and appellee Everett Badders, to recover the entire 
amount of a joint savings account, principal and interest, which appel- 
lant had opened in 1940 in the amount of $2,163.35, and which he had 
added to in subsequent deposits until July 1952, when the account 
totaled $6,738.89. Appellant was issued a passbook by appellee bank 
upon which appeared the names “Clinton S. Badders [appellant herein] 
or Everett Badders or survivor.” Immediately below such words 
appeared the following: 


“In account with Jasonville Branch, Peoples Trust Company, 
Jasonville, Indiana. This book must be presented when money 
is deposited or withdrawn, and semi-annually for interest entries. 
Subject to the rules and regulations of this bank. 


The passbook also contained certain rules and regulations of appellee 
bank, including Rule two, as follows: 
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“A Savings Account is not subject to check and the pass 
book must be presented when withdrawals are made.” 


It is further alleged that prior to May 1, 1953, appellee bank, without 
appellant’s knowledge or consent, paid out the amount of the account 
to the other joint depositor, appellee Everett Badders, who received the 
same without presentation of the passbook; that appellant made demand 
upon appellee bank for the amount of the account, plus interest, before 
the bringing of suit, which demand was refused. 

Appellee bank and appellee Everett Badders filed separate and several 
demurrer to the complaint for insufficient facts. Appellee bank con- 
tended therein it was relieved from liability pursuant to Burns’ Statutes, 
§ 18—2001, 1950 Replacement, providing as follows: 


“When a deposit is made in any bank or trust company, in the 
names of two [2] persons, payable to either, or payable to either 
or the survivor, such deposit, or any part thereof, or any interest 
thereon may be paid to either of such persons, whether the other 
be living or not, and the receipt or acquittance of the person so 
paid shall be a valid and sufficient release and discharge to such 
bank or trust company for any payment so made.” 


Appellee Everett Badders contends he was relieved of liability as 
the right to withdraw the deposit from the bank depended on contract, 
and not upon ownership of the particular fund. 

The lower court sustained the demurrer to the complaint, and appel- 
lant has assigned such ruling as error upon this appeal. 

The question of a bank’s liability to one joint depositor when it 
pays out the account to the other joint depositor without presentation 
of the passbook required by its rules, appears never to have been 
considered in the reported decisions of this state, and is, therefore, a 
matter of first impression. 

One of the earlier cases from other jurisdictions considering the 
question before this court was Brooks v. Erie County Savings Bank, 
1915, 169 App.Div. 73, 154 N.Y.S. 692, affirmed per curiam, 1918, 224 
N.Y. 639, 121 N.E. 857. In the cited case husband and wife were joint 
depositors and the bank paid out the account to the husband without 
presentation of the passbook required by its rules. The court (in a 
three to two decision) denied the wife’s claim against the bank, placing 
considerable reliance in the opinion upon another rule of the bank which 
permitted the secretary to waive production of the passbook. 

The case of Forbes v. First Camden Nat. Bank & Trust Co., 1953, 
25 N.J. Super. 17, 95 A.2d 416, involved a joint savings account between 
husband and wife in a bank whose rule stated: “No payments would 
be made unless . . . accompanied by passbook.” The husband drew 
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out the money without passbook, and four years after withdrawals 
were entered in the wife’s passbook she sued the bank for these sums. 
On appeal, the Superior Court (2 judges) held that bank being a debtor 
and the husband and wife joint obligees, payment to one spouse satisfied 
the debt to both, the court saying: “The power of . . . [one] joint obligee 
to release the debt included the minor power to waive production of the 
passbook.” One judge concurred in the decision on the ground that 
the wife’s delay in objecting constituted proof of an “account stated” 
and prevented her from bringing suit thereafter. 

The remaining cases coming to the court’s attention, and involving 
comparable facts to the case before us, either allowed recovery against 
the bank upon a joint account or denied relief, depending upon whether 
the by-laws or rules concerning production of the passbook were complied 
with. The first is the case of Mercantile Savings Bank of Baltimore 
City v. Appler, 1926, 151 Md. 571, 135 A. 373, which involved a joint 
savings account opened by husband and wife in 1920. The wife retained 
possession of the passbook which contained a regulation requiring the 
passbook to be brought to the bank every time a deposit or withdrawal 
was made. In 1923 the husband went to the bank and stated he had 
been unable to find his passbook, whereupon the bank gave him a 
duplicate and he thereupon made a deposit of $10. One month later he 
drew out the entire amount of the account. Notice of the closing of 
the account was mailed to the wife shortly afterwards, but not until two 
months later did the wife come to the bank and present the original pass- 
book and demand the money. The court affirmed the wife’s recovery of 
the amount of the account from the bank and said at page 375 of 135 A.: 


“|. . it seems to be obvious that the relation here was simply 
that of debtor and creditor, and that the rights of the parties 
depended upon the terms of the contract between them. [Citing 
cases] And it is universally held that reasonable rules and by- 
laws of a savings bank become, when assented to by the depositor, 
part of the contract between them, and the depositor has a right 
to rely on these rules and by-laws. [Citing cases.] And a provision 
requiring the production of the passbook when deposits or with- 
drawals are to be made is quite customary, and has frequently 
been held reasonable and enforceable by the courts.” [Citing 
cases. ] 


The court distinguishes the Brooks case, 1915, supra, in view of the 
the rule of the bank allowing the secretary of the bank to waive the 
rule as to production of the passbook. 

The case of Christensen v. Ogden State Bank, 1930, 75 Utah 478, 286 
P. 638, involved a suit by an alleged surviving joint owner of a savings 
account against the bank for the amount of the account. The party 
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bringing the suit was not in possession of the passbook although the by- 
laws printed in the passbook required its presentation before payment 
could be made to the depositor. The court held this was necessary 
before recovery could be had, and reversed the judgment for plaintiff, 
and at page 643 of 286 P., said: 


“Not only the bank, but . . . [the deceased joint-depositor], 
while living, and his executor since his demise, may well rely on 
the express terms of the contract of deposit.” 


The court here held that even though the bank waived presentation of 
the deposit book by changing the ledger account (when an additional 
name was added to the account), such waiver by the bank could not 
bind the deceased joint depositor. 


The case of Davis v. Chittenden County Trust Co., 1948, 115 Vt. 349, 
61 A.2d 553, allowed the co-owner of a joint savings account possessing 
the passbook to recover the entire balance of the account from the bank 
although the bank had previously paid out part of the account to the 
other co-owner without presentation of the passbook required by the 
rules. 

The closest case to the case at bar which has come to our attention 
is the recent case of La Valley v. Pere Marquette Employes’ Credit 
Union, 1955, 342 Mich. 639, 70 N.W. 2d 798. Here plaintiff deposited 
over a period of years his savings with defendant credit union which 
was in the banking business, and some years later (in 1947) plaintiff 
changed the account to a joint and survivorship account with his son. 
The son thereafter drew out the account without presenting the pass- 
book which, according to the by-laws, had to be surrendered before 
money could be paid. Defendant credit union contended the Michigan 
statute applicable to banking institutions, C.L.1948, § 487.703, Stat.Ann. 
1953 Rev., § 23.303, and which is similar to the Indiana statute in the 
case before us, providing that payment to one of the co-owners of a 
joint account discharges the payor’s obligation in said case, is decisive 
of the question before the court. The Michigan court held otherwise, 
however, and allowed the father-depositor to recover from the credit 
union the amount of his savings account which had been paid out in 
violation of the obligation to require surrender of the passbook. 


It is the unquestioned general rule in Indiana and elsewhere that 
the rules printed in the passbook of a banking institution presented to a 
depositor opening an account with the bank constitute a contract 
between the bank and the depositor. Sindlinger v. Department of 
Financial Institutions, 1936, 210 Ind. 83, 199 N.E. 715, 105 A.L.R. 501; 
Hefling v. Public Nat. Bank of New York, 1927, 128 Misc. 762, 219 N.YS. 
479; Kelly v. Chenango Valley Sav. Bank, 1897, 22 App.Div. 202, 47 








772 THE BANKING LAW JOURNAL 


N.Y.S. 1041; Mercantile Savings Bank of Baltimore City v. Appler, 
1926, supra, 151 Md. 571, 135 A. 378. 

Appellees do not dispute the proposition that the rule of the bank 
requiring production of the passbook was a valid contractual provision, 
but appellees contend the provision was not binding upon appellees in 
this case as it was waived. Waived by whom, we query? Appellees in 
their brief contend the passbook requirement was waived by one side of 
this lawsuit, to wit: by the two defendants-appellees against whom this 
suit was brought. Is this a waiver? Waiver has been defined as the 
voluntary and intentional relinquishment of a known right. To counten- 
ance a waiver by the bank and one joint depositor, to the financial profit 
and advantage of the waiving joint depositor, but to the detriment of 
the uninformed joint depositor, would put a high premium on fraud 
and invite the violation of contracts for personal gain. Fortunately, 
appellees’ contention of unilateral waiver is repudiated by the cases. 
See: La Valley v. Pere Marquette Employes’ Credit Union, 1955, supra, 
where it is stated at page 801 of 70 N.W.2d: 


“We should add that we have given consideration, also, to the 
proposition that a depositor and a banking institution may ex- 
pressly or impliedly waive a provision requiring the production 
of a passbook. It must be observed, however, that in the case at 
bar we are not dealing simply with one obligee and his bank. 
These two parties may, of course, contract as they see fit. We 
are dealing with three persons. In such a situation, absent proof 
of agency, one party cannot ‘waive’, for the other, a contractual 
provision running to each and of equal benefit to both. The mat- 
ter was squarely ruled upon in the case of Davis v. Chittenden 
County Trust Co., 115 Vt. 349, 354 61 A.2d 553, 554, which, like 
the case at bar, was an action ‘in general assumpsit (by which) the 
plaintiff, a co-owner of a joint savings account in defendant bank, 
seeks to recover for the alleged wrongful payment of the balance 
thereof to the other co-owner without presentation of the bank 
pass book or proof of its loss or destruction as required by the 
rules of the bank.’ In holding for the plaintiff the court con- 
cluded with these words: 


“*We hold that the rules printed in the pass book became 
part of the contract of deposit; ... Each of the depositors was 
a party to the contract and the rule requiring production of the 
pass book could be waived only by the bank in concurrence with 
both of them’” (Emphasis supplied.) 


Appellees’ cited case of Candee v. Connecticut Savings Bank, 1908, 
81 Conn. 372, 71 A, 551, 22 L.R.A.,NS., 568 is no authority for a waiver 
by the bank and one joint depositor without the consent of the re- 
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maining joint depositor. The case did not involve a joint account at 
all but simply indicates a provision of the bank’s by-laws could be waived 
by all the parties, to-wit: the holder of the individual account and the 
bank. 

As to appellee bank’s contention that the bank was relieved from 
liability under the statute as to joint accounts previously set out herein 
providing: 


“. .. such deposit . . . may be paid [by the bank] to either 
of such persons . . ., and the receipt or acquittance of the person 
so paid shall be a valid and sufficient release and discharge to 
such bank or trust company for any payment so paid.” 


the statute does not prevent the bank by contract from enlarging its 
liability if it sees fit to do so. The rules of the bank voluntarily adopted 
by it become a valid agreement or contract between the bank and its 
depositors when an account is opened and the passbook is issued pur- 
suant thereto with the printed rules set forth in the passbook. If any 
ambiguity arises in the construction of the rules printed in the pass- 
book, under the settled authorities, such doubts are to be resolved against 
the person drafting and printing such rules which constitute the contract. 
Lechner v. Strauss, 1912, 50 Ind.App. 414, 424, 98 N.E. 444; Beck & 
Pauli Lithographing Co. v. Evansville Brewing Co., 1800, 25 Ind.App. 
662, 669, 58 N.E. 859; Resentment of the Law of Contracts, § 236(d), p. 
$27; 12 Am.Jur., Contracts, § 252, p. 795. 

If the bank has inadvertently adopted rules objectionable to it, or 
which it believes are not advantageous to it m conducting the business 
of banking and serving the public, it can, of course, take such steps as 
it deems advisable to amend or revise its rules; but such rules as were 
in force and effect and were printed in the passbook, including the rule 
involved in the case before us, became a matter of contract between 
the parties, and being entirely lawful in their nature, were entitled to 
full compliance by the parties thereto. 

As a cause of action against appellee bank has accordingly been 
stated as against the demurrer of appellee bank, by the allegations of 
the complaint, it is necessarily our conclusion that the action of the 
lower court was erroneous in sustaining the bank’s demurrer. 

Appellee Badders has made contention herein that appellant’s com- 
plaint was demurrable as to him “because the right to withdraw 
deposits from a bank depends upon contract and not upon ownership 
of the fund.” Without conceding the correctness of the rule of law 
enunciated by him, this is unavailing. As this opinion indicates, the 
account was drawn out without compliance with the rule of the bank 
printed in the passbook requiring its presentation before payments 
would be made. This rule, being a matter of contract between the 
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parties, appellee Badders cannot now properly assert a right under a 
contract when he has not seen fit to abide by the contract he would now 
like to invoke. 

As the sustaining of the several demurrer of both appellees has been 
demonstrated to have been error, the judgment of the trial court is 
reversed, with directions to overrule the demurer to appellant’s com- 
plaint. 

ACHOR, C. J., and BOBBITT and EMMERT, JJ., concur. 

ARTERBURN, J., not participating. 





Loan to Partnership of Which Banker Is 
Member Does Not Violate Iowa Statute 


An Iowa banking statute provides that no officer of a 
state bank shall in any manner directly or indirectly use the 
bank’s funds except for the regular transaction of business and 
that no loans may be made to a bank officer without express 
approval of the bank’s board of directors. In reviewing the 
acquittal of a bank president who had allegedly violated this 
statute, the Iowa Supreme Court ruled that a loan by a bank 
to a partnership of which one of the bank’s officers was a mem- 
ber did not violate the statute since under Iowa law, a partner- 
ship is an entity distinct from its members. 


It is interesting to note in this case that the statute did 
prohibit a bank loan to a corporation where an active officer 
of the bank owned a majority of the stock of the corporation. 
In acknowledging this inconsistency in the statute regarding 
corporations and partnerships, the court pointed out that per- 
haps “the statute should be enlarged to prohibit a loan to a 
partnership of which a banker is a member.” State v. Haes- 
meyer, Supreme Court of Iowa, 79 N.W.2d 755. Part of the 
opinion of the court is as follows: 


GARFIELD, J.—Defendant, president and active executive officer 
of a state bank, was acquitted of embezzlement in the claimed violation 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 824. 
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of section 528.6, Codes 1950, 1954, I.C.A. The state has appealed and 
contends some of the instructions to the jury were erroneous. 


II. The indictment as amended reads: “The grand jury of the 
county of Marshall . . . accuse W. L. Haesemeyer of the crime of 
excessive loans to an officer committed as follows: The said W. L. 
Haesmeyer on the 10th day of October, 1951, in the county aforesaid, 
and while acting as president of the Central State Bank, State Center, 
Iowa, did use or borrow for himself, directly or indirectly, money 
belonging to said ... bank .. . in the amount of $45,000, . . . being in 
excess of ten per cent of the capital and surplus of said bank without such 
loan first being approved, in writing, by a majority of the board of 
directors of said bank. In violation of Section 528.6, Code of Iowa 
(1954) .” 

Code section 528.6 provides: “Loans to officers or employees—use of 
funds. No officer . . . of the bank shall in any manner directly or 
indirectly use its funds or deposits or any part thereof, except for the 
regular business transactions of the bank, and no loans shall be made 
by it to any of them except upon express order of the board of directors, 
made in the absence of the applicant, duly entered in the records of 
the board proceedings... 


“No active executive officer of any state bank, .. . shall use or borrow 
for himself, directly or indirectly, any money . . . belonging to any 
state bank . . . of which he is an officer, in excess of ten percent of the 
capital and surplus of such bank... 


“Where loans are made to such active executive officers they must 
first be approved by a majority of the board of directors, said approval 
to be in writing and the active executive officer to whom said loans are 
made, not voting... 


“Provided, if any such active executive officer shall own a majority 
of the stock of any other corporation a loan to that corporation shall 
be considered for the purpose of this section as a loan to him.” 


III. The state assigns error in giving the first paragraph of instruc- 
tion 15 which told the jury that if the $45,000 was loaned to a partner- 
ship known as Aurora Cattle Account then defendant did not, within the 
meaning of section 528.6, use or borrow for himself, directly or in- 
directly, any money belonging to the bank because then the use and 
borrowing was by a partnership which was a separate entity and not by 
defendant himself. Instruction 11 states in effect that on the day the 
$45,000 note was made a partnership existed under the name Aurora 
Cattle Account and defendant and Martin Schaper (whose name was 
signed to the note) were the members thereof. 

The second paragraph of instruction 15 told the jury that if, on the 
other hand, defendant utilized Schaper as a mere intermediary to 
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enable defendant to use or borrow the $45,000 from the bank and if 
the loan was in fact made to defendant and Schaper jointly to enable 
them both to use the funds for themselves then it should find defendant 
indirectly used or borrowed money belonging to the bank. 


Although defendant did not testify it is apparent his defense to the 
crime charged has been that the loan was made to a partnership com- 
posed of himself and Schaper and in Iowa a partnership is regarded 
as an entity distinct from its members. 

We have held several times that a partnership is an entity distinct 
from its members. Among such decisions are: Rubio Savings Bank of 
Brighton v. Acme Farm Prod. Co., 240 Iowa 547, 556, 37 N.W.2d 16, 
21, 9 A.L.R.2d 459; Soursos v. Mason City, 230 Iowa 157, 158, 296 
N.W. 807, 808 (“This is too well settled to require discussion.”) ; Bankers 
Trust Co. v. Knee, 222 Iowa 988, 993, 270 N.W. 438; State v. Pierson, 
204 Iowa 837, 842, 216 N.W. 43, 46; Jensen v. Wiersma, 185 Iowa 551, 
552, 170 N.W. 780, 4 A.L.R. 298; National Sewer Pipe Co. v. Smith- 
Jaycox Lbr. Co., 183 Iowa 17, 20, 166 N.W. 708. 

There seems to be a growing tendency of courts to adopt the view 
which has long prevailed in Iowa that a partnership is a legal entity 
distinct from its members. 40 Am.Jur., Partnership, section 18. 

Since section 528.6 is a criminal statute it is to be strictly construed. 
However, it should not be construed so strictly as to defeat the obvious 
intention of the legislature. State v. Hill, 244 Iowa 405, 407-408, 57 
N.W.2d 58, 59, and citations; State v. Hansen, 244 Iowa 145, 147, 55 
N.W.2d 923, 924, and citations; State v. Dahnke, 244 Iowa 599, 602-603, 
57 N.W.2d 553, 555; 7 Am.Jur., Banks, section 367; 9 C.J.S., Banks and 
Banking, § 148a, page 279. 

7 Am.Jur., Banks, section 368, states: “In the absence of a statute 
expressly controlling the matter, whether a loan which cannot lawfully 
be made to an officer or director of a bank may be made to a partner- 
ship of which the officer or director is a member depends upon whether 
the partnership is regarded as a legal entity distinct from the members 
composing it. If the partnerhip is regarded as a legal entity a loan 
may be lawfully made to it. If the partnership is not regarded as an entity, 
the officers permitting or approving of such loan are criminally liable. 
In some jurisdictions statutes have been enacted expressly regulating the 
making of loans to a partnership in which a director or officer of the 
bank is interested.” 

Substantially the same statement is found in Annotation, 90 A.L.R. 
509, 512. State v. Pielsticker, 118 Neb. 419, 225 N.W. 51, 53, holds a 
statute similar to our section 528.6 does not prohibit borrowing from a 
- bank by a partnership of which the bank officer is a member, since a 
partnership is an entity distinct from its members. 

People v. Knapp, 206 N.Y. 373, 99 N.E. 841, 843, Ann.Cas.1914B, 
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243, holds an excess loan to a partnership of which the banker is a 
member is an indirect loan to the banker. The opinion points out a 
partnership is not regarded as an entity in New York. Further, the 
New York statute prohibited such excess “loans to any person, company, 
corporation or firm.” Banking Law, § 186, subd. 11, (see now Banking 
Law, § 103, McK.Consol.Laws, c. 2). Thus it would seem the loan in 
question was a clear violation of the statute regardless of whether or 
not a partnership is considered an entity. 

We have considered the other precedents the state cites. Several 
of them do not involve the question whether a loan to a partnership 
of which the banker is a member is a violation of a statute like section 
528.6. Some of them are not criminal cases and are governed in part 
by common law principles. Some courts whose decisions are cited do 
not regard a partnership as a distinct entity. This is true at least of 
Texas and Utah although not of Oklahoma. In several of the cases 
cited at least part of the money borrowed from the bank was used by 
the banker personally and the loan was made in the name of a third 
person as a mere subterfuge. 

Since we regard a partnership as an entity we are not persuaded 
the first paragraph of instruction 15 is an erroneous statement of law. It 
may well be that defendant’s conduct was morally indefensible. Perhaps 
the statute should be enlarged to prohibit a loan to a partnership of 
which the banker is a member. If so this should be done by the legis- 
lature and not by us under the. guise of construction. 

Of course if a partnership or other third party is used as a subterfuge 
for the purpose of borrowing from a bank money which is in reality for 
an officer of the bank there is an indirect borrowing by him. The 
authorities seem to agree upon this proposition and defendant concedes 
as much. The second paragraph of instruction 15 embodies this thought. 

The conclusion we have reached finds some support in the last 
sentence of section 528.6, before quoted, and in section 528.14. The 
former provision is: “if any such active executive officer shall own a 
majority of the stock of any other corporation a loan to that corpora- 
tion shall be considered for the purpose of this section as a loan to him.” 
Thus the legislature expressly prohibited excess loans to a corporation in 
which the banker owns a majority of the stock. But it did not so 
prohibit such loans to a partnership of which he is a member. The 
effect of sustaining the state’s complaint against instruction 15 would 
be to read into the language just quoted, following “other corporation,” 
the language “or be a member of a partnership” and, following “that 
corporation,” the words “or partnership.” 

Section 528.14 is too long to set out in full. It limits the permissible 
liabilities to any “bank of any person, corporation, company, or firm 
for money borrowed, including in the liabilities of a company or firm the 
liabilities of the several members thereof ...” The section contains two 
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other references to liabilities of any person, corporation, company or 
firm and one provision regarding certain obligations, “of any person, 
co-partnership, association, or corporation . . .” 

Section 528.6 which defendant was charged with violating contains 
no language like that in 528.14. It is clear from this latter section the 
legislature was familiar with such terms as company, firm and co- 
partnership. It seems to have recognized a distinction between loans to 
an individual and loans to a firm or partnership. It is reasonable to 
conclude that if the lawmakers intended by section 528.6 to prohibit 
excess loans to a partnership of which an active executive officer of the 
bank was a member it would have used appropriate language to 
express such intent. See State v. Pielsticker, supra, 118 Neb. 419, 225 
N.W. 51, 53. 

In seeking the meaning of section 528.6 in the respect in controversy 
it is proper to consider all of that statute and also 528.14. Board of 
Trustees of Farmers Drainage Dist. v. Iowa Natural Resources Council, 
Iowa, 78 N.W.2d 798, 802, and citations. 

IV. The state complains of the instruction as a whole, especially 
numbers 10 to 15, inclusive, as unduly emphasizing the defense that 
defendant was a member of a partnership composed of himself and 
Schaper and that the $45,000 loan was made to the partnership rather 
than to defendant. 

We think the complaint has merit. We shall not analyze in detail 
these instructions. Suffice to say that in three instructions the jury 
was told no less than five times in all that a partnership is a legal entity 
distinct from its members and this thought was enlarged upon. The jury 
was expressly told twice and directly told at least twice that a borrowing 
by a partnership is not a direct or indirect borrowing by a member 
thereof. While the instructions emphasize at least by repetition defen- 
dant’s claim the loan was to a partnership the jury was told but once 
(in the second paragraph of No. 15) that if in fact the loan was made 
to defendants and Schaper jointly there would be a violation of statute. 

Instruction 14 informed the jury “The fact to be determined is who 
borrowed the money—the partnership or Schaper individually.” This 
clearly implies that either the partnership or Schaper borrowed the 
$45,000, thereby ruling out the state’s contention, which has substantial 
support in the evidence, that as a matter of fact defendant and Schaper 
were the real borrowers. 

We have frequently pointed out that instructions should not give 
undue emphasis to any particular phase of the case favorable to either 
side and correct statements of the law, if repeated to the point of such 
undue emphasis, may constitute reversible error. See Evans v. Hol- 
singer, 242 Iowa 990, 999-1000, 48 N.W.2d 250, 255, 28 A.L.R.2d 1434; 
State v. Williams, 238 Iowa 838, 845, 28 N.W.2d 514, 519; State v. Proost, 
225 Iowa 628, 635-637, 281 N.W. 167; Vance v. Grohe, 223 Iowa 1109, 
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1118, 274 N.W. 902, 116 A.L.R. 332; Kelly v. Chicago, R. I. & P. Railway 
Co., 188 Iowa 273, 277, 114 N.W. 536, 128 Am. St.Rep. 195; 88 CJ.S., 
Trial, § 340a; 53 Am.Jur., Trial, section 568. See also Soreide v. Vilas 
& Co., Iowa, 78 N.W.2d 41, 48. 

V. Instruction 11 told the jury that on the date the $45,000 loan 
was made a partnership existed between defendant and Schaper (whose 
name was signed to the note). The state contends existence of the 
partnership was a disputed fact question which should have been left 
to the jury to determine. There is a good deal of evidence that defen- 
dant denied to bank examiners there was ever any partnership between 
him and Schaper. 

The legal proposition for which the state contends is of course 
elementary. Instructions must not state or assume a fact exists when 
the matter is in dispute. It is the province of juries, not courts, to 
decide disputed fact questions in jury trials. State v. Hubbard, 218 
Iowa 239, 241, 250 N.W. 891, 253 N.W. 834; State v. Dunne, 234 Iowa 
1185, 1188-1191, 15 N.W.2d 296, 298-299; 88 C.J.S., Trial, § 280a; 53 
Am. Jur., Trial, section 605. See also State v. Cotton, 240 Iowa 609, 
639, 33 N.W.2d 880; 896-897. 

We think, however, the state is not in position to make this complaint 
against instruction 11. The first bill of particulars it filed alleges that on 
the date of the $45,000 loan a partnership existed composed of defendant 
and Schaper. Since the state made this allegation the court was justified 
in telling the jury the partnership existed. This would seem to follow 
from the rule that an allegation binds the one who makes it. Reynolds 
v. Aller, 226 Iowa 642, 648, 284 N.W. 825, and citations; Lauman v. 
Dearmin, 246 Iowa 697, 706, 69 N.W.2d 49, 54. 

Also in point are decisions to the effect specifications in a bill of 
particulars restrict the proof to the matters specified. State v. Schuling, 
supra, 216 Iowa 1425, 1428, 250 N.W. 588; Commonwealth v. Albert, 
307 Mass. 239, 29 N.E.2d 817, 819, and citations; Commonwealth v. 
American News Co., 333 Mass. 74, 127 N.E.2d 661, 663; Annotation, 
10 A.L.R. 982, 983; 27 Am.Jur., Indictments and Informations, section 
112; 42 C.J.S., Indictments and Informations, § 156d, page 1103. 

The state assigns another error but we deem it unnecessary upon this 
appeal to pass upon the assignment. 

For the error pointed out in Division IV hereof the judgment is 
reversed but the cause is not remanded. 

Reversed. 

BLISS, OLIVER, SMITH, LARSON, and PETERSON, JJ., concur. 

HAYS, J.,. THOMPSON, C. J., and WENNERSTRUM, J., concur 
in part and dissent in part. 
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HAYS, Justice (dissenting in part). 

I agree with the legal announcements made in Divisions I, II and 
III. I would refuse to pass upon the error assigned in Division IV as 
not presenting a legal question the determination of which would be 
beneficial or a guide to trial courts in the future. Even if passed upon 
I do not feel it warrants a reversal. I would affirm. 


THOMPSON, C. J., and WENNERSTRUM, J., join in this dissent. 





Court Reluctantly Approves Contract For 
Sale of Assets by Federal Deposit 
Insurance Corporation 


In an unusual opinion, a federal district judge has approved 
the contract of sale of certain assets of The Home National 
Bank of Ellenville, (New York). The contract was submitted 
for approval by the Federal Deposit Insurance Corporation 
which is acting as receiver for the bank. Although the judge 
granted the requested approval he indicated his strong doubt 
as to the property of such action even though it is prescribed 
by a federal statute, 12 United States Code, Section 192. This 
statute empowers the receiver of a national banking associa- 
tion in default to “sell all the real and personal property” upon 
the order of “a court of record of competent jurisdiction.” The 
judge’s reluctance to act in this situation was because giving 
the court’s approval entailed not a judicial, but rather an ad- 
ministrative act. It is, he stated, “a matter outside the scope 
of a justiciable controversy and which is not subject to the usual 
judicial review.” He pointed out in a footnote to the case, 
however, that federal judges have exercised jurisdiction to 
approve the sale of bank assets for over a century. In the Mat- 
ter of the Receivership of Home National Bank of Ellenville, 
‘United States District Court, S.D. New York, 147 F.Supp. 
389. The opinion of the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 538.1. 
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PALMIERI, D.J.—I am filing an order herewith granting the peti- 
tion of the Federal Deposit Insurance Corporation as Receiver of The 
Home National Bank of Ellenville, Ellenville, New York, to enter into 
a proposed contract for the sale of certain assets of the receivership 
estate. The express purpose of the contract is to permit the newly 
organized Ellenville National Bank to assume the deposit liabilities 
of the closed bank and to provide the community of Ellenville with a 
sound banking service, now unhappily interrupted. The contract 
appears to be fair and equitable and reasonably calculated to effect the 
purposes for which it is intended. I have had the benefit of detailed 
reports from the Chief National Bank Examiner of the New York Region 
and I have supporting statements from the Receiver and its counsel 
as well as other interested parties. 


If this were a matter of first impression, I should feel constrained to 
examine into the possible application of Article III, Section 2 of the 
United States Constitution defining the jurisdictional power of the 
Federal courts. I am assailed by doubts with respect to the propriety 
of this Court’s functions as prescribed by the statute in question. What 
I am asked to do is to perform a single administrative act, to wit, the 
approval of the contract of sale submitted by the Receiver, in a matter 
outside the scope of a justiciable controversy and which is not subject 
to the usual judicial review. See, e.g., Griggs v. Baumer, 3 Cir., 1942, 
130 F.2d 899; Mitchell v. Joseph, 7 Cir., 1941, 117 F.2d 253; Hulse v. 
Argetsinger, 2 Cir., 1927, 18 F.2d 944; cf. Ex parte Chetwood, 1897, 165 
US. 443, 17 S.Ct. 385, 41 L.Ed. 782. In effect, the accomplishment of 
that single administrative act is the exercise of a supervisory power 
over a Federal agency—something which I believe to be alien to the 
Federal judicial function. See National Mutual Ins. Co. of District of 
Columbia v. Tidewater Transfer Co., 1949, 337 U.S. 582, 600, 604 (con- 
curring opinion), 626 (dissenting opinions) 69 S.Ct. 1173, 1182, 1183, 
1195, 93 L.Ed. 1556; United States v. Ferreira, 1851, 13 How. 40, 14 
L.Ed. 42. 


However, the statute upon which the petition is based is of ancient 
vintage and there is a long line of precedents in which the statutory 


1 See Rev. Stat. § 5284 (1875), as amended, 49 Stat. 721 (1935), 12 U.S.C. § 192 (1952), 
12 U.S.C.A. § 192, which reads: 

“§ 192. Default in payment of circulating notes 

“On becoming satisfied, as specified in sections 181 and 132 of this title, that any asso- 
ciation has refused to pay its circulating notes as therein mentioned, and is in default, 
the Comptroller of the Currency may forthwith appoint a receiver, and require of him 
such bond and security as he deems proper. Such receiver, under the direction of the 
comptroller, shall take possession of the books, records, and assets of every description 
of such association, collect all debts, dues, and claims belonging to it, and, upon the 
order of a court of record of competent jurisdiction, may sell or compound all bad or 
doubtful debts, and, on a like order, may sell all the real and personal property of 
such association, on such terms as the court shall direct; and may, if necessary to pay 
the debts of such association, enforce the individual liability of the stockholders.” 
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function therein prescribed has been performed by a Federal court.” 
Accordingly, I feel it is wiser to leave to the side any temptation to 
examine the subject. 








2 Jurisdiction to approve sale of bank assets has been exercised by Federal judges for 
nearly a century throughout the United States. The section governing court approval 
of sale of national bank assets was part of the National Banking Act of 1864, and 
became Section 5234 of the Revised Statutes. The New York District Court, in connec- 
tion with the compromise of doubtful claims, applied the statute in 1867 and decided that 
it was “ ‘a court of record of competent jurisdiction.’” In re Platt, D.C.S.D.N.Y. 1867, 
19 Fed.Cas. page 815, No. 11,211. Since that time at least six circuit courts of appeal 
have recognized the existence of the power, without criticism, although asserting that 
the court is acting in an administrative rather than a judicial capacity. Hulse v. 
Argetsinger, 2d Cir., 18 F.2d 944, supra; Griggs v. Baumer, $ Cir., 180 F.2d 899, supra; 
Whelan v. Blankenbeckler, 5 Cir., 1936, 87 F.2d 81; Wier v. Texas Co., 5 Cir., 1950, 180 
F.2d 465; Roth v. Hood, 6 Cir., 1939, 106 F.2d 616; Mitchell v. Joseph, supra; Fifer 
v. Williams, 9 Cir., 1925, 5 F.2d 286; Gockstetter v. Williams, 9 Cir., 1925, 9 F.2d 354. 

The Supreme Court has referred to the statute at least four times without indicating 
any doubt of its validity. Cook County Nat. Bank v. United States, 1883, 107 U.S. 445, 
2 S.Ct. 561, 28 L.Ed. 587; Ex parte Chetwood, supra; Turner v. Richardson, 1901, 180 
US. 87, 21 S.Ct. 295, 45 L.Ed 438; Baker v. Schofield, 1917, 248 U.S. 114-116, 37 S.Ct. 
333, 61 L.Ed. 626. 























Bank Has Paramount Custody of Money 
Found on Floor of Safe Deposit Vault 


A part of the general rule pertaining to the law of “finders” 
is that if an article is discovered in a private place, where only a 
limited class of people have a right to be and that class is com- 
posed of customers of the owner of the premises who has a duty 
to preserve the property of his customers, the article is con- 
sidered to be in the constructive custody of the owner of the 
premises, 36 C.J.S. §1. From this it follows that an article 
discovered in such a private place cannot be “found” in the legal 
sense. A recent banking case involved the question of whether 
or not a safe deposit vault floor was a public or private place. 
If it were the former, a bank employee who discovered an un- 
marked envelope containing $1500 on the floor could have been 
ruled the owner of the money; if the latter, the bank would have 
paramount title to the money, both titles, of course, subject 
to the rights of what is termed at law, “the real owner.” 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 829. 
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The court ruled in favor of the bank, holding that the bank 
was entitled to paramount custody of the money as the agent 
or trustee of the real or true owner. The court reasoned that 
the highly restricted area of a safe deposit vault was in no sense 
a public place such as a bank lobby might be. It is rather a 
place where only a limited number of the bank’s customers 
may go and then only for limited reasons. Since this was a 
private place, the law of finders did not apply. Moreover, there 
had been no abandonment of the envelope as there might have 
been where articles are clearly left with no intention on the 
part of the real owner to return. 


It is of interest to note taat the court added to its opinion 
that “the paramount custody of the bank indicates that it will 
have to hold the money until the true owner is found, or other 
wise indefinitely.” Dennis v. Northwestern National Bank, 
Supreme Court of Minnesota, 81 N.W.2d 254. The opinion 
of the court is as follows: 


NELSON, J.—Plaintiff appeals from order of trial court denying 
her alternative motion for judgment notwithstanding the verdict or a 
new trial. 

The question involved is whether currency, contained within an 
unmarked envelope, found by an attendant employee of a bank, in area 
restricted and set apart as the bank’s safety deposit box vault for the 
use of its customers upon payment of a rental fee, is as a matter of law, 
under the circumstances, properly held by the bank as custodian for 
the true owner and entitled to be so held as against the claim of the 
employee-finder. 

At the trial below before a jury, the court, at the close of the testi- 
mony, and after both parties had moved for directed verdict in their 
favor, held the bank to be the custodian of the true owner as a matter 
of law, denied plaintiff's motion, and directed the jury to return its 
verdict in defendant’s favor. 

Plaintiff assigns the denial of its motion for a directed verdict as 
error and maintains that the verdict is contrary to law, not justified by 
the evidence, and further that the court committed error in its failure to 
submit fact questions to the jury for findings. 

The trial court took the position, and we believe rightly so, that 
the determinative facts were not in dispute. Plaintiff claims that while 
she was employed by defendant bank as an attendant in the safety 
deposit vault, on August 2, 1948, she found an unmarked envelope which 
contained $1,500 in currency on the floor of a passageway or corridor 
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therein. The pasageway led from the vault where the safety boxes are 
into the section where booths are provided for the convenience of the 
bank and its safety vault patrons. No patron enters without registering 
at an outer window and presenting his authenticated ticket to a guard 
who checks it at a barred gate, the only entrance to the box vault and 
coupon booth area. This restricted area is in the basement of the bank 
and under the joint control of the safety deposit department and the 
auditing department of the bank. The facts are that plaintiff was at 
the time employed as an attendant to help and assist the customers who 
were admitted to the vault and the coupon booths. She testified that 
at the particular time when the money was found the attendants alter- 
nated at lunch and she was checking the rooms in the back where the 
customers go for privacy. 

Plaintiff upon being asked the question: “Now, directing your atten- 
tion to this day that you found the money, will you tell the jury what 
occurred?” answered: 


“Yes, I was in the back. There was a guard at the entrance 
of the vault, and there are two, I think two, three attendants in 
the vault, and then there is a guard that is at the entrance of the 
back rooms. Well, Mr. Roth had gone to lunch, and we would 
alternate at lunchtime and I took his place for the forty-five 
minutes that he went to lunch, and we were quite busy that day, 
there were a lot of people that went in the back coupon rooms 
and would be locked in the rooms. When they leave the room, 
they would slam the door shut. Well, we had a key for that and 
we would have to go and open the door to see if any valuables 
were left, and we would try and check each room before a new 
customer would come into it, you know, to check the rooms to 
see if anything had been left. This particular day I was checking 
the rooms. We had to call out the numbers of the rooms to the 
attendant in the vault, who would put the customer’s number 
on their admission ticket, and as I was coming around, I looked 
on the floor and there was a package or an envelope.” 


The testimony of the manager of the safety deposit department 
indicates that on August 2, 1948, at about 1:05 p.m. when the money 
was found, 334 persons had had access to their safety deposit boxes 
going through the routine admittance requirements for entry into the 
safety deposit vault. 

Plaintiff turned the envelope over to a Mr. Sanford, one of the 
guards, but she did not count the money before doing so. He in turn 
took it out to a Mr. Simpson of the safety deposit department. Mr. 
Hilliard of the same department later called plaintiff to the office and 
showed her the entry or notation in a book which included her maiden 
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name (she was unmarried at the time) and the date the item was 
found. She was unable to recollect whether the amount of the 
money found had been entered. 

The owner of the money has failed to appear and demand his 
property. His true identity remained unknown at the time of the 
trial. 

Plaintiff brings her action in conversion for the amount of the 
money found by her and turned over to the bank. The basis of her 
action is that she is the finder of lost property and that the defendant 
now has had a reasonable time in which to find the true owner. 

Plaintiff asserts that the lower court should have submitted the 
question of whether the money was lost or abandoned to the jury as a 
fact issue for its finding. She cites M.S.A. § 622.11; Erickson v. Sinykin, 
223 Minn. 232, 26 N.W.2d 172, 170 A.L.R. 697, with Annotation at page 
706; Toledo Trust Co. v. Simmons, 52 Ohio App. 373, 3 N.E.2d 661, as 
controlling cases upon the facts. 


1. We are not aware of any Minnesota case which has considered 
or passed upon a similar fact situation. In the Erickson case the facts 
justified the lower court in finding that the owner had abandoned the 
property. In that case a painter engaged to decorate a room in what 
was known as the Kenesaw Hotel found a roll of old currency under 
the carpet and turned it over to the hotel management and the true 
owner was never located. The painter, having sued to recover the money 
was held entitled to it, and this court sustained the findings stating that 
if property is purposely abandoned by the original owner thereof it is 
restored to the common stock, and afterwards it becomes the property 
of the one who first discovers and takes it into his possession. This 
court by way of comment on the facts in that case noted that the work 
of the painter and decorator who had found the roll of old money under 
the carpet was not comparable to a chambermaid’s work, whose duty 
is ordinarily to report and deliver to the employers the articles so found 
in order that restoration to the owner may be made. In that case, the 
innkeeper, as custodian, owes a duty to the owner of the chattel as 
to mislaid or forgotten property. It has been held in such cases that 
the inkeeper has the paramount custody.1 The record in the instant 
case fails to disclose any evidence upon which to base a finding of 
abandonment, and plaintiff failed to predicate her rights on an aban- 
donment in her complaint, alleging rather that the money she found 
in the safety deposit vault was lost property. 

In the Toledo Trust Co. case, relied on by plaintiff, we find a 
situation which clearly differs from the facts relied upon by plaintiff 
for her right to recover. In that case the property was found in a part 
of the bank to which many persons had access and were admitted. The 


1 See Flax v. Monticello Realty Co., 185 Va. 474, 39 S.E.2d 308. 
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court there said, referring to the money found, 52 Ohio App. 377, 3 
N.E.2d 663, “This money was not found in the safe deposit vault, nor 
in the safe deposit doorway.” Other cases cited by plaintiff state the 
law generally as to lost or abandoned property, with which we have 
no quarrel, but these are all distinguishable in the light of the facts in 
the present case. 

The money envelope in the instant case was found within an area 
set apart as the safety deposit vault, to which entrance was restricted to 
officers and employees of the bank and to those customers who paid 
rental for safety deposit boxes, who had registered, and who had obtained 
admittance by properly authenticated admittance tickets. There are 
factors present here which prevent the application of the ordinary law 
of finders of lost or abandoned property. The general rule is stated in 
36 C.J.S., Finding Lost Goods, § 1, as follows: 


“.. . Property in someone’s possession cannot be found in the 
sense of the law of lost property; thus, if the article is in the posses- 
sion and protection of the owner of the place where it is found, 
it is not lost in the legal sense. If the chattel is discovered in a 
public or semipublic place where the public generally is invited 
and expected to be, the proprietor of the premises occupies no 
relationship of agent or fiduciary toward the owner, which pre- 
vents its being considered a lost article, but, where it is found in 
a private place, where only a limited class of people have the 
right to be, or can be, and that class is composed of the customers 
of the owner of the premises, who has the duty of preserving 
the property of his customers, it is in the constructive custody 
of the owner of the premises.” 


See, also, Pyle v. Springfield Marine Bank, 330 Ill. App. 1, 70 N.E.2¢d 
257; Silcott v. Louisville Trust Co., 205 Ky. 234, 265 S.W. 612, 43 A.L.R. 
28; Dolitsky v. Dollar Sav. Bank, 203 Misc. 262, 118 N.Y.S.2d 65. 


2. We have carefully considered the record and the briefs filed by both 
parties together with the cases and authorities cited. We have come 
to the conclusion that, since the facts are not in dispute, the only 
question before us, and the controlling one, is whether the unmarked 
envelope with the money was found in a public or a private place. 

It is undisputed that the bank maintained its safety deposit box 
and vault department for the accommodation of those persons only 
who became its lock-box patrons—a limited number of persons who 
paid a rental fee. In furnishing this service, the defendant incurred 
‘certain liabilities which might arise and became subject to certain well- 
defined duties, such as providing a safe place for storage of their patrons’ 
boxes and in preventing unauthorized persons from gaining access to 
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their contents. Reference has already been made to the separate location 
of the safety deposit vault, the method of gaining entrance by registra- 
tion, and that the only entrance available was by way of a locked as 
well as guarded metal door. It must be said that the control and 
method of operation was maintained in a highly restrictive degree. It 
was not in any sense a public place such as a bank lobby. Only a limited 
class could enter and the department kept a strict check upon them. 
It could immediately ascertain the number of patrons who had entered 
on the day and at the time the envelope with the money contents 
was found. 


3. We must conclude, therefore, that any property either mislaid 
or lost in that department, in the manner disclosed by the record, was 
deliverable to the defendant bank as agent or trustee for the true 
owner, who could upon the record be none other than one of its patrons, 
whether known or unknown. The defendant bank upon the facts in 
the instant case represents the owner and has the paramount custody. 
See, Erickson v. Sinykin, supra; Pyle v. Springfield Marine Bank, supra; 
Silcott v. Louisville Trust Co., supra; Dolitsky v. Dollar Sav. Bank, 
supra; Foster v. Fidelity Safe Deposit Co., 264 Mo. 89, 174 S.W. 376, 
L.R.A.1916A, 655. Where money was found on the floor of a booth 
outside the restricted area of a bank, see Manufacturers Safe Deposit 
Co. v. Cohen, 200 Misc. 334, 101 N.Y.S.2d 820. 


As to abandonment, which plaintiff failed to present as an issue in 
the pleadings, it must be clearly proven, and mere lapse of time is not 
enough. We quote the following from 1 AmJur., Abandonment, § 13: 


“.. . Nor will it be deemed that money discovered on the 
ground or floor is abandoned, for, with nothing further appearing, 
it will be considered as having been casually and unknowingly 
dropped, and thus lost.” 


So far as the facts here permit us to view the situation as well as 
the authorities made available, the paramount custody of the bank 
indicates that it will have to hold the money until the true owner is 
found, or otherwise indefinitely. 

The determination in this action is limited solely to the rights and 
remedies of the parties to the action. So far the original owner is un- 
known. Concededly he could not thus be a party to the action. The 
proceeding is one in personam, not in rem. Therefore, until the actual 
owner appears and establishes his ownership, there can be no final 
determination of his rights. See Erickson v. Sinykin, supra. 

We agree with the conclusions reached by the court below and the 
order of the trial court is hereby affirmed. 


Affirmed. 
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Bank Recovers on Notes Under 
Absolute Guarantee 


A Texas court has handed down an interesting decision in- 
volving a suit by a bank against a guarantor or an absolute 
guarantee of indebtedness of an automobile company. When 
the bank brought suit against the guarantor, he claimed, among 
other defenses, that he was not liable on the guarantee because 
it was a floor-plan guarantee and the floor-plan had not been 
followed, and that because the guarantee was conditional, the 
bank was required to act in mitigation of its damages before 
recovering from the guarantor. 

In ruling in favor of the bank, the court ruled that the 
guarantee was an open guarantee and not a floor-plan guaran- 
tee; therefore, it made no difference that the makers of the 
notes did not follow a floor-plan arrangement. Regarding the 
defendant’s second defense, the court ruled that this was an 
absolute guarantee. It pointed out that “an undertaking to 
guarantee payment of all accounts of a certain kind has been 
held to create an absolute as distinguished from a conditional 
guarantee, the natural inference being that payment is agreed 
to be made at the time the debt becomes due, and not that it is to 
be made upon the condition that the debt cannot be collected 
from the principal by the exercise of due diligence.” McGhee 
v. Wynnewood State Bank, Court of Civil Appeals of Texas, 
297 S.W.2d 876. The opinion of the court is as follows: 


CRAMER, J.—This was an action by appellee against James D. 
Wolfe and Ray Compton, d.b.a. Banner Motors, for amounts due on 
two notes signed “Banner Motors by Jim D. Wolfe” payable to the 
Bank in the principal sum of $1,600 date April 28, 1954 and $3,783.60 
dated May 7, 1954; and also against appellant McGhee on a written 
guarantee dated April 28, 1954, in words and figures as follows: 

“For the sum of one dollar and other valuable considerations, I, we, 
and all of us, hereby jointly and severally promise to pay to Wynnewood 
State Bank, Dallas at its office in the city of Dallas, Texas, any and 
all indebtedness which James D. Wolfe and Ray Compton, d.b.a. Banner 
Motors (or any of them) now owes aforesaid Bank, or may at any time 
hereafter owe said Bank, whether such indebtedness be joint or several, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 616. 
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primary or secondary, contract or tort; this obligation to be a continuing 
promise, and to apply to all obligations now in existence or hereafter 
owing as the same arise. We hereby join in any request that may be 
made for indulgence or extension of any present or future indebtedness. 
We waive diligence, presentment, notice, protest and suit, on the part of 
the Bank in the collection of any indebtedness, and agree that the Bank 
shall be under no obligation to notify us of its acceptance of this 
guarantee, nor of any advances made or credit extended, nor of the 
failure of the aforesaid debtor to pay any indebtedness. We agree that 
said Bank may, without notice to us, make any changes whatsoever in 
any indebtedness owing to it or in terms of payment, and may release or 
exchange collateral or other security. 


“Provided, however, we shall not be required to pay under this 
guarantee an aggregate sum of more than $10,000.00, Ten Thousand & 
No/100 Dollars, which sum, when paid by us, may be applied by the 
Bank, at its discretion, upon any indebtedness above mentioned, and 
shall discharge this obligation. 

“This guarantee is to apply only to automobiles. Witness Our 
Hands This 28th day of April, 1954. /s/ Geo. S. McGhee.” 

The record shows that at the time of the execution of the guarantee 
there was in full force and effect a former guarantee dated September 
23, 1953, in the identical language and on the same form, in the 
principal sum of $15,000, $5,000 more than the 1954 guarantee, and that 
the 1953 guarantee was cancelled as a part of the transaction. The 
balance due on the principal of the two notes was $600 and $2,879.85, 
each plus interest, etc.; and the makers and endorsers had not, after 
demand, paid such balances. Demand was then made on McGhee, as 
Guarantor, and after he made partial payments thereon and had there- 
after refused to make further payments, this suit was filed. 

All parties were properly before the trial court, with the exception 
of James D. Wolfe, personally. Wolfe, however, was before the court 
in so far as partnership assets were concerned as a member of the 
partnership, Banner Motors; the Bank having named the partnership, 
and Wolfe and Compton as the partners composing such partnership, 
and had secured a citation on the partnership and Compton. 


George S. McGhee answered by general denial and that he did not 
execute either of the notes sued on and was not liable on either of them; 
that the $1,600 note was executed during the period of time a guarantee 
dated September 23, 1953 was in effect and which ran until April 28, 
1954; therefore the amount sued on was under the express terms of 
the 9-23-53 guarantee; that under the express terms of the 9-23-53 
guarantee it was provided that McGhee was to OK all purchases by 
phone or letter, which had not been complied with; and further that 
at the time he executed the guarantee sued on, “he was not informed 
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by the plaintiff that such purchase of said Olds and Buicks car had 
been made and that the defendants, Jim D. Wolfe and Ray Compton 
doing business as Banner Motors were going to immediately on the 
same date to-wit, April 28th, 1954, execute the said note dated April 
28, 1954, for a principal sum of $1,600.00 to cover said purchases; being 
purchases of which he had no notice and which he had not O.K.’d or 
approved; That withholding such information amounts to fraud in 
the inducement, in that he was induced to sign and execute said Guaran- 
tee dated April 28th, 1954 by plaintiff withholding from him the material 
facts about said purchases, which information was material to the 
provisions of said Guarantee dated April 28th, 1954; that withholding 
said material information was deliberate and was so withheld with the 
intent that he would be, without such material information, induced to 
sign the new Guarantee dated April 28th, 1954, which did not expressly 
provide that before he would be liable as Guarantor he would be 
notified and must expressly OK the purchases.” That if he had been 
given such information he would not have executed said new guarantee 
which was obtained through fraud and he is not liable therefor. 

He also pled that he was not liable on the $3,783.60 note for the 
reason that said note represents the sum of various balances due and 
unpaid on notes previously given for purchases of cars during the period 
of time in which the guarantee of September 23, 1954 was in effect, 
which guarantee expressly provided that this defendant should OK 
the purchases before he would be liable for loans to cover same; that 
he was not given any notice and did not OK or approve any of the 
purchases for which the notes were given, which notes, or balances due 
thereon, were carried forward and renewed by the $3,783.60 note. 
Further pled that the two Guarantees were each given under the plan 
of financing commonly called a “Floor Plan,” and such plan required 
that each of the automobiles purchased must be brought to and placed 
upon the floor or lot of the Banner Motors and that a substantial portion 
of the balances upon said notes of April 28, 1954 and May 7, 1954, 
represents loans made by plaintiff to Banner Motors for automobiles 
purchased but never brought to or placed upon the floor or lot of 
Banner Motors; that such failure was a breach of the contract between 
the Bank, James D. Wolfe, Ray Compton and this defendant. That this 
defendant in no wise had a part in such breach but that the plaintiff 
and Wolfe and Ray Compton each had knowledge of and participated 
in said breach of contract, and by reason thereof this defendant is not 
liable for any amount sued for, which amount represents loans made for 
the purchase of automobiles never brought to the floor or lot of said 
Banner Motors. 

By trial amendment McGhee further alleged that the Bank held 
an Automobile Policy, No. 316,417, issued by Insurance Company of 
Texas to Jim Wolfe, d.b.a. Banner Motors, and purchased by Wolfe 
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with funds loaned to him by the Bank on notes, the unpaid balances 
on said notes being the debts and obligations sued on herein; that the 
Bank held a combination Automobile Insurance Policy naming Jim 
Wolfe, d.b.a. Banner Motors, as insured, with loss payable clause to the 
Bank, which policy was effective from November 23, 1953 to November 
23, 1954; said policy covering fire and theft of the automobiles here 
involved; that the Bank failed and refused to attempt to make or 
enforce a claim for its loss under said policy and thereby recover all or a 
part of the losses under said policy; and that such failure and refusal 
was a breach of duty imposed on the Bank and owed to McGhee as 
Guarantor; and that by reason of such action he is released and dis- 
charged from all liability on such guarantee; that the Bank is also 
estopped from enforcing any liability under such facts; and, in the 
alternative, for judgment over against Wolfe and Compton d.b.a. Banner 
Motors. 

On trial to a jury, after appellant’s motion for instructed verdict or 
in the alternative for an order dismissing the Bank’s cause of action for 
lack of sufficient evidence, had been overruled, the jury found, in answer 
to special issue No. 1, that none of the indebtedness in question was 
incurred on purchases made before April 28, 1954, the date the second 
Guarantee Agreement was signed by McGhee. Issue 2 was not answered, 
under the court’s instruction. 

From the judgment based on the verdict and the trial court’s implied 
findings, appellant McGhee has duly perfected this appeal, here briefing 
twelve points of error. 

Points 1 and 2 briefed together assert error: (1) In overruling his 
“motion or application in bar to the trial of the cause, or in the alterna- 
tive to defer the trial.” (2) In “granting the judgment since there was 
no evidence or proof for the trial court to make a finding that ‘the where- 
abouts of the defendant, James D. Wolfe, was not able to be discovered 
by reasonable diligence and service was not able to be perfected upon 
him.’” 

These points are countered that: (1) There was no error (a) in 
overruling the plea in abatement since “The absent obligor’s where- 
abouts was unable to be discovered by reasonable diligence”; and (b) 
“Joinder of one partner was sufficient to join the partnership which was 
the primary subject of the guaranty in question.” (2) The judgment 
recital that the whereabouts of the defendant Wolfe “. . . was unable to 
be discovered by reasonable diligence is conclusive against the appel- 
lant.” 

The motion in bar or to postpone the trial involves the question 
of whether the recital in the judgment that the whereabouts of Wolfe 
was unable to be discovered by reasonable diligence, and service was 
not able to be perfected against him, is supported by the record here. 
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There is nothing in the statement of facts showing that evidence was 
heard, either to support or refute such recital in the judgment. The 
transcript, however, shows the only judgment therein was a “corrected” 
judgment. There is no bill of exceptions in the record, or separate 
statement of facts containing the evidence, if any was heard; or to show 
what occurred at the time of the rendition of the corrected judgment. 
The transcript does show that the corrected judgment was signed 
and entered December 2, 1955, and the motion for new trial acted on by 
the court was filed December 8th. 


Without a bill or other showing of what occurred at the time of the 
entry of the corrected judgment which included the finding involved 
here, we must presume that the trial court had before him at the time 
of the entry of such judgment a proper basis for the recitation in his 
judgment. Under such circumstances points 1 and 2 are overruled. 


Point $3 asserts error in overruling McGhee’s motion for directed 
verdict, or in the alternative for an order dismissing the Bank’s petition 
for lack of proof. Countered that there was no error in the Court’s 
action because (a) the Bank did not fail to sustain its burden of proof, 
and (b) the evidence conclusively established the liability of McGhee 
under his Guarantee of April 28, 1954. The motion for instructed verdict 
was duly and timely presented and asserted as grounds therefor: “That 
none of the evidence adduced at the trial showed any obligation or debt 
to the plaintiff by the defendant, Ray Compton. The only evidence 
presented to the court concerning any obligation due to plaintiff is 
contained in plaintiff's Exhibits # 3 and # 4 to which exhibits the defen- 
dant, George S. McGhee, makes full reference; that both these instru- 
ments and exhibits appear to be promissory notes made in the name 
of Banner Motors by James D. Wolfe. These instruments are neither 
signed nor in any other manner executed by Ray Compton. The only 
oral testimony concerning any debt owed to plaintiff by Ray Compton 
came from the mouth of Mr. Comer Bishop, plaintiff's witness who 
testified that Ray Compton signed only one note that had been held 
by plaintiff, and that this one note had been fully paid. There was 
no competent evidence, and the record of the trial is completely void 
of any testimony that Ray Compton had assumed to pay to plaintiff 
any obligation owed by either James D. Wolfe, individually, or doing 
business under the name of Banner Motors.” 


The Guarantee signed by McGhee as shown above provided that 
McGhee agreed to pay the Bank “any and all indebtedness which 
James D. Wolfe and Ray Compton d.b.a. Banner Motors (or any of 
them) now owes aforesaid Bank, or may at any time hereafter owe said 
Bank, whether such indebtedness be joint or several, primary or 
secondary, contract or tort; this obligation to be a continuing promise, 
and to apply to all obligations now in existence or hereafter owing as 
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the same arise.” The record also shows that a similar guarantee had 
been signed, with a $15,000 limitation, dated September 23, 1953, 
covering “Banner Motors” without further description and that such 
guarantee was cancelled at the time the present April 28, 1954 guarantee 
was signed and the new partnership of Wolfe and Compton was formed. 

In our opinion the provisions of the second guarantee executed at 
the time of the formation of the new partnership, considering the setting 
at that time and the reduction in the penal amount of the first guaran- 
tee, etc., were based on sufficient consideration and were broad enough 
to cover the obligation here sued on. Point 3 is overruled. 

Point 4 asserts error in the trial court’s interpretation of the guarantee 
of April 28, 1954, in that the court failed to find it to apply only to auto- 
mobiles bought by the firm of Wolfe & Compton; countered that (a) 
McGhee’s act in voluntarily making payments on the indebtedness with 
full knowledge of all surrounding circumstances, waived the conditions 
which he might have asserted under the guarantee and the note sued on; 
and (b) the trial court did not err in its interpretation of the guarantee 
of April 28, 1954. 

The guarantee here involved, except as to the penal sum and the 
change from any indebtedness, etc., of “Banner Motors” to “any and all 
indebtedness of James D. Wolfe and Ray Compton d.b.a. Banner 
Motors,” and the additional typed-in provision “This guarantee is to 
apply only to automobiles,” is the same as April 28, 1954, guarantee. 

There is nothing in the agreement or note which limits the guarantee 
to automobiles bought by the firm of Wolfe & Compton and “Banner 
Motors” was the trade name of the business when owned by Basden & 
McGhee, and also when owned by Wolfe & Compton. 

Under such record we find no reversible error in point 4. It is over- 
ruled. 


Points 5 and 6 assert error in granting the judgment (5) because 
there was no consideration for the guarantee of April 28, 1954, and (6) 
since the uncontroverted testimony showed the floor plan was not 
followed by appellee; countered that (a) McGhee’s act in voluntarily 
making substantial payments on the indebtedness in question with full 
knowledge of the surrounding circumstances resulted in a waiver of any 
conditions he might have asserted under the guarantee and on the note 
sued on; and (b) trial court did not err in finding that the Bank fully 
performed its obligations under the guarantee and notes in question. 

The record shows Exhibit P-1, omitting printed heading, was as 
follows: “April 19, 1954. Wynnewood State Bank, Dallas, Texas. Dear 
Sirs: Attention Mr. Bishop. Beg to advise that I have sold the lease, 
name and signs, etc. of Banner Motors to James D. Wolfe and Ray 
Compton. In the deal, I have agreed to help them with a floor plan at 
your bank not to exceed Ten Thousand Dollars. I have suggested to 
the two parties mentioned that they call on you to sign up new papers 
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as Owners of Banner Motors. When they have done this, kindly send 
me new floor plan guarantee for $10,000.00 as stated above. I think 
these are two live, energetic young men and feel sure they will make a 
success of the business. Thanking you very truly, /s/ Geo. S. McGhee.” 


The guarantee signed thereafter by McGhee was not a floor plan 
guarantee, but an open guarantee on the same printed form as the 
guarantee agreement for Banner Motors which was cancelled at the 
time the present guarantee was signed. There is no count in the plead- 
ing to cancel or reform the guarantee as it was signed by McGhee on 
April 28, 1954. On snch record points 5 and 6 are overruled. 


Points 7 and 8 assert error in the granting of the judgment (7) in 
favor of the Bank against him without also granting judgment against 
Compton, the principal obligor; and (8) decreeing “that the defendant 
James D. Wolfe be dismissed from this action”; countered that there 
was no error in rendering judgment in favor of the Bank without render- 
ing judgment against Compton; and in dismissing James D. Wolfe from 
the suit. 


The judgment in the transcript recites: “There whereabouts of the 
defendant James D. Wolfe was not able to be discovered by reasonable 
diligence and service was not able to be perfected upon him”; and there- 
after decrees: “It is further ordered, adjudged and decreed by the court 
that the defendant George S. McGhee have judgment against the Banner 
Motor Company and Ray Compton, individually, for the said sum 
recovered by the plaintiff from the defendant George S. McGhee. It 
is further ordered, adjudged and decreed by the court that the defen- 
dant James D. Wolfe be dismissed from this action.” 


The Bank’s petition reflects that its suit is upon an absolute guaran- 
tee. Art. 1987, Vernon’s Ann.Civ.St. required that the principal obligor 
be joined as a party to this suit. Such statute, however, does not re- 
quire that judgment be recovered against the primary or principal 
obligor. The petition named as defendants “James D. Wolfe and Ray 
Compton doing business as Banner Motors, and George S. McGhee.” 


Under such allegation and the proof offered thereon Banner Motors 
(represented by the partnership fund) was not only primarily liable, as 
was each of the partners, but were also jointly and severally liable and 
could have been sued separately, or the partnership could have been 
sued for the debt in its trade name alone. Rule 28, Texas Rules of 
Civil Procedure; Crawford v. Adams, Tex.Civ.App., 213 S.W.2d 721 
(n.r.e.); Wright v. E-Z Finance Co., Tex.Civ.App., 267 S.W.2d 602 
(n.r.e); Smith v. Wayman, 148 Tex. 318, 224 S.W.2d 211; Keaton v. 

- Vestal, Tex.Civ.App., 251 S.W.2d 568 (error dism.); Behannon v. Texas 
Refining Co., Tex.Civ.App., 78 S.W.2d 1017. Points 7 and 8 are over- 
ruled. 
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The trade name declaration (omitting portions immaterial here) 
was as follows: 


“State of Texas 
“County of Dallas 
“April 22, 1954. 

“It is declared by the undersigned that Banner Motors is an un- 
incorporated business owned wholly and exclusively by the undersigned 
two persons, and Wynnewood State Bank, Dallas, Texas is authorized 
to honor checks, drafts, orders, withdrawals and/or receipts drawn 
against the account of the above trade-name upon the signature of 
either the undersigned, and to accept the endorsement of the trade- 
name by any of the undersigned in the encashment of any items so made 
payable. ... The undersigned further agree individually that any 
of the following persons may from time to time borrow money 
from Wynnewood State Bank, Dallas, Texas, in the trade-name and to 
execute a note, or notes, or other evidence of indebtedness therefor, and 
to pledge or mortgage any of the assets of this company as security 
therefor or in connection therewith and that any indebtedness to 
Wynnewood State Bank, Dallas, Texas, incurred in this trade-name 
shall be indebtedness of each and every one of the undersigned indi- 
vidually and collectively. The authorization shall remain in full force and 
effect until a proper cancellation in writing is filed with Wynnewood 
State Bank, Dallas, Texas. 





“Other Authorized Persons: Banner Motors 
e “(Trade Name) 
T ianndiinieenenaieilinimmndiamnunnaiaeiia aT sisusnsndiiianaennnbtionningionaniindaniimiiaiaes 
“Owner-Partner 
“By Jas. D. Wolfe 
“Partner 
“By Ray Compton 
“Partner.” 


Point 9 asserts error in granting the judgment without requiring the 
Bank to act in mitigation of its damages; countered that there was no 
error in such action. 

The guarantee here, in our opinion, is a continuing absolute and un- 
conditional one (but limited to the penal sum of $10,000 and limited 
to automobile transactions only). As stated in 20-B Tex.Jur.589, 
sec. 5: “An absolute guaranty is one which is conditioned solely upon 
the event of default by the principal obligor of fulfilment of the duty 
the performance of which is guaranteed.” Citing Ganado Land Co. v. 
Smith, Tex.Civ.App., 290 S.W. 920, error ref.; Case Co. v. Laubham, 
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Tex.Civ.App., 77 S.W.2d 578-579; Cullum v. Commercial Credit Co., 
Tex.Civ.App., 134 S.W.2d 822. “A ‘continuing’ guaranty is one which 
is not confined to a particular transaction or to two or more specified 
and identified particular transactions, and the term is applied although 
at the time of the making of the promise of guaranty a definite limit was 
set with respect to time or amount or both or neither—as where it is 
stated that the guaranty undertaking is to cover all transactions or all 
transactions of a certain kind or certain kinds until notice of dis- 
continuance is given... .” 20-B Tex.Jur. pp. 591-2, sec. 7. 


An undertaking to guarantee payment of all accounts of a certain 
kind has been held to create an absolute as distinguished from a condi- 
tional guarantee, the natural inference being that payment is agreed 
to be made at the time the debt becomes due, and not that it is to be 
made upon the condition that the debt cannot be collected from the 
principal by the exercise of due diligence. 20-B Tex.Jur. 594, sec. 9, 
and cases there cited. The undertaking here comes within the above rule. 
Point 9 is overruled. 


Points 10 and 11 assert error in (1) receiving in evidence plaintiff's 
exhibits 3 and 4 over timely objections; and (11) in failing to set aside 
the verdict for the reason that it is not founded on any testimony; 
countered that there was no error in admitting exhibits 3 and 4 or in 
granting it judgment for attorney’s fees which were provided for in the 
notes involved. 


Under these points appellant McGhee asserts that it was the duty 
of the trial court to set aside the verdict of the jury for the reason that 
it was not founded on any testimony and is so contrary to the weight 
of the evidence as to give the impression that it must have been founded 
on some prejudice in the jury’s mind. Appellant also states that the 
objections were well taken to the exhibits 3 and 4, and the exhibition of 
the self-serving notations on them was highly prejudicial. Exhibits $ 
and 4 were the two notes sued on herein. The notation thereon 
shows the business notation that the $600 note was paid by George 
McGhee. There was no error in admitting the two notes sued on 
with the Bank’s notation thereon. The guarantee above set out 
was signed in the name of the partnership by one of the partners, 
to wit, Jim D. Wolfe. Compton, the other partner did not sign 
it. Under such circumstances the note was a partnership obligation, 
and the partnership having been alleged and Compton, one of the 
partners, having answered, the partnership assets and Compton were 
liable for the partnership debt. The evidence, consisting of the notes 
sued on and the guarantee agreements, was sufficient to make out the 
‘ Bank’s case against the partnership assets and against McGhee person- 
ally. Wolfe, although liable, was not served with citation and the court 
acquired no jurisdiction over him. McGhee was personally and severally 
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liable as a principal upon the guarantee agreement, with the right, if 
prayed for, to a judgment against the partnership assets, in addition to 
the judgment against the individual partner served. 

Points 10 and 11 are overruled. 

Point 12 asserts error in allowing attorney’s fees against him 
(McGhee); countered that there was no error therein since such 
attorney’s fees were expressly contracted for in the notes in question. 
The note executed by the partnership, acting through Wolfe, contained 
the usual provision for payment of attorney’s fees. Such provision was 
a part of the notes which the guarantee covered under the provision as 
follows: “Any and all indebtedness James D. Wolfe and Ray Compton 
d.b.a. Banner Motors (or any of them) now owes aforesaid Bank or 
may at any time hereafter owe said Bank, whether such indebtedness 
be joint or several, primary or secondary, contract or tort; this obliga- 
tion to be a continuing promise, and to apply to all obligations now in 
existence or hereafter owing as the same arise”; provided, of course, that 
the transaction involve automobiles. The notes here involved grew 
out of automobile transactions by the partnership in the operation of 
the business of the partnership. Under the above record point 12 
must be overruled. 

Finding no reversible error in the trial court’s judgment it is 


Affirmed. 





Bank Ruled Collecting Agent, Not a 
Holder in Due Course 


A Massachusetts Federal District Court has ruled against 
a bank in an interpleader case. An insurance company which 
owed certain proceeds to an individual defendent paid the pro- 
ceeds into court in an interpleader action on the grounds that 
the money was claimed by more than one party. The Federal 
Government which had a tax lien against the individual was 
named a defendant in the suit. The insurance company had 
sent the defendant a draft covering an insured loss. The draft 
was deposited with the defendant bank and sent for collection 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 329. 
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under a contract which stated that “This bank acts only as de- 
positor’s collection agent and assumes no responsibility beyond 
its exercise of due care. All items are credited subject to final 
payment and to receipt of proceeds of final payment in cash 
or solvent credits by this Bank at its own office.” 


The court ruled that if the bank were a holder in due course, 
it would under appropriate Federal statutes have a right para- 
mount to the government’s lien to recover on a negotiable in- 
strument. In this case, however, the bank was not a holder in 
due course since under its contract with the depositor it could 
not purchase a negotiable instrument; rather it was an agent to 
collect the instrument “subject to final payment.” Because it 
was only an agent it could not claim priority to the fund over 
the government’s lien. Agricultural Insurance Company of 
Watertown, New York v. Andrade and Fall River Trust Com- 
pany, U. S. District Court, D. Massachusetts, 146 F.Supp. 
893. The opinion of the court is as follows: 


ALDRICH, D.J.—This is an action of interpleader in which the 
fund ($4,000) has been paid into court. The complainant, Agricultural 
Insurance Company of Watertown, New York, hereinafter called 
Agricultural, is a New York corporation. The defendant Andrade is a 
citizen of Massachusetts. The defendant Fall River Trust Company, 
hereinafter called the Bank, is a Massachusetts corporation. The third 
named defendant was the United States. There was no jurisdictional 
basis to make the government a defendant, and it was dismissed. Subse- 
quently, however, it intervened as a party plaintiff, and made claim to 
the fund. 

In July, 1952 the government acquired a tax lien, in an amount in 
excess of $4,000, against Andrade pursuant to sections 3670, 3671 and 
3672 of the Internal Revenue Code of 1939, identical in all material 
respects with 26 U.S.C.A. (I.R.C. 1954) §§ 6321, 6322 and 6323. In 
December, 1952, notices of this lien were filed with the Fall River City 
Clerk and Registry of Deeds. In December, 1953 Andrade and Agricul- 
tural agreed upon $4,000 as the amount due Andrade in settlement of a 
claim. On January 25, 1954 one Parker, Agricultural’s Massachusetts 
representative duly authorized, prepared a draft to the order of Andrade 
in the amount of $4,000. The draft, in form, was essentially identical 
with that reproduced with the opinion in the case of Jerome v. Eastern 
‘Finance Corp., 317 Mass. 364, at page 366, 58 N.E.2d 122. The only 
difference in form was that whereas the Jerome draft bore at its left- 
hand end the words, 
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“Accepted Colonial Fire . . . Insurance Company 
For Loss Department.” 

the present instrument read along its left-hand end, 

“Loss Draft 


For the Company.” 


It differed in substance, however, in that Parker signed the paper, filling 
the blank over the printed words “For the Company.” Parker sent the 
draft to one Perron, Agricultural’s claims representative or agent in 
Fall River, authorizing him to sign at the lower right-hand corner and 
deliver the draft to Andrade, which he did. On January 29, 1954, 
Andrade “deposited” the draft! at the Bank. It was later dishonored. 

Pausing here, I hold that the instrument was negotiable at the time 
it was delivered to the Bank. The government says it was not, because 
it was incomplete, or conditional, on its face—to wit, to be valid only 
“upon acceptance,” citing Berenson v. London & Lancashire Fire Ins. 
Co., 201 Mass. 172, 87 N.E. 687, and Jerome v. Eastern Finance Corp., 
supra. I do not agree. I find that the signature of Parker appeared on 
its face to be, and was, the countersignature, or the “acceptance” called 
for by the printed languauge of the form.? 

The government also claims that the draft was not an unconditional 
promise to pay because it bore a “release” endorsement on its back. 
This contention, too, is unsound. Before Andrade delivered the draft to 
the Bank he executed the release endorsement, in the manner called for. 
This effectively removed and discharged the condition from the instru- 
ment. 

The government’s lien attaches to a liquidated indebtedness. Under 
§ 3672(b) (1, 2), however, the Bank would have a right to recover on 
a negotiable instrument paramount to the government’s lien if it was 
a holder in due course. This requires the Bank to show that it became 
a holder for value without notice. It had no actual notice. The statute 
expressly provides that recording of the lien is not such notice. For 
some reason the government does not argue that the Bank was not a 
holder in due course if the instrument was negotiable, but makes some 
contentions that holding in due course would make no difference, which 
I do not understand. However, the Bank has failed to satisfy me that 
it became a holder. If the draft was received for collection, only, the 
1 Strictly, being drawn on the drawer, it was more in the nature of note than a draft. 
Mass.G.L.(Ter.Ed.) Ch. 107, § 153, § 180 of the N.IL.L. This was not changed by the 
fact that it was to be “paid through” a certain bank, since the called-for acceptance 
was to be by the drawer, not the bank. 

2 There was no other space for acceptance. The government confuses the perhaps more 
usual situation for which this form was prepared, viz., where a claim is tentatively 
“settled” with the insured by the claims representative (e.g. Perron), who alone signs the 
draft and delivers it to the insured, who “deposits” it. The Bank forwards the draft for 
collection, and if the insurance company approves the settlement it ratifies the claim 
agent’s action by acceptance. Until then the instrument was conditional, or incomplete. 


But here the process was reversed—the company signed the acceptance before delivery. 
There was no necessary priority. Mass.G.L. Ch. 107, § 161. 
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Bank would be regarded as an agent of the payee, and not a holder. 
This is so even though it permitted the payee, as a customer, to draw 
against the paper prior to collection. Boston-Continental National 
Bank v. Hub Fruit Co., 285 Mass. 187, 189 N.E. 89; Grower’s Marketing 
Service, Inc., v. Webster & Atlas National Bank, 318 Mass. 496, 62 
N.E.2d 225; Kirstein Leather Co. v. Deitrick, 1 Cir., 86 F.2d 793. The 
general relation of Andrade and the Bank was a matter of contract, the 
material portion of which was as follows: 


“Items received for deposit or collection are accepted on the 
following terms and conditions. This Bank acts only as deposi- 
tor’s collecting agent and assumes no responsibility beyond its 
exercise of due care. All items are credited subject to final pay- 
ment and to receipt of proceeds of final payment in cash or 
solvent credits by this Bank at its own office.” 


The deposit slip in this particular instance bore the same legend. It 
was true that the Bank had a “practice to allow well known Fall River 
residents who were also customers to draw against an insurance draft 
deposited by said well known customer if an Assistant Treasurer ap- 
proved the request to do so by said customer,” and that such request 
was made in the instant case, and so approved, and that the Bank 
forthwith permitted withdrawals from Andrade’s account against such 
a credit. This credit was predicated on the Bank’s opinion of the 
payee “as a well known resident . . . [and] customer.” It did not consti- 
tute a purchase of the instrument, or vary the written agreement that 
the credit was “subject to final payment” and that the Bank was a 
collecting agent only. I find that the Bank was not a holder. Accord- 
ingly, it cannot claim as against the government’s lien. 
Judgment for the United States. No costs to any party. 





Judgment by Confession Void Except 
Where Note Was Executed 


The defendants, makers of a note, signed the note at their 
home in Paris, Illinois and manually delivered it to agents of 
Parliament Appliances, Inc., the payee of the note. The in- 
strument was negotiated to the plaintiff which later confessed 
judgment on the note in the Municipal Court of Chicago. Later, 
the defendants sought to vacate the judgment on the grounds 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 762. 
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that it violated Section 50 of the Practice Act of Lllinois, 
which provides that a confession of judgment shall be made in 
the county in which a note or obligation was executed or in the 
county where one or more of the defendants resides, or in any 
county in which is located any property either real or personal, 
owned by any one or more of the defendants. 


The plaintiff, holder of the note, claimed that the note was 
in fact executed in Chicago since there had been no acceptance 
of the note except in Chicago where the note was delivered 
to the head office of Parliament Appliances, Inc. Further, it 
claimed that since the note on its face bore the printed words 
“Chicago, Illinois” the defendants were not in a position to 
assert a defense that the note was not in fact executed in Chi- 
cago. 

The court in ruling in favor of the makers of the note 
pointed out that there had been legal delivery of the note at 
Paris, Illinois and that there was nothing in the facts to indicate 
that delivery in Paris, Illinois was conditional. Moreover, there 
was nothing in the record before the court that indicated the 
plaintiff was prejudiced by the fact that the date line of the 
note carried the words “Chicago, Illinois”. Since the note was 
signed and legally delivered in Paris, and was consequently 
executed there, under the statutes judgment could not have 
been confessed in the Municipal Court of Chicago which was in 
a different county. Investors Commercial Corporation v. Met- 
calf, Appellate Court of Illinois, 140 N.E.2d 924. The opinion 
of the court is as follows: 


McCORMICK, J.—This appeal is taken from an order of the 
Municipal Court of Chicago vacating a judgment by confession thereto- 
fore entered against the defendants on a certain note. The defendants 
signed the note in question at their home in Paris, Edgar County, 
Illinois, and there manually delivered it to an agent of Parliament 
Appliances, Inc., the payee in said note. The note was negotiated by 
Parliament Appliances, Inc. tc the Investors Commercial Corporation, 
hereafter referred to as plaintiff, which confessed judgment on the note 
in the Municipal Court of Chicago. Subsequently the defendants filed a 
motion to vacate the judgment. The motion was supported by the 
affidavit of both defendants, which in substance set up that they 
executed the note at their home in Paris and there delivered it to an 
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agent and representative of Parliament Appliances, Inc. They further 
state that they did not reside in the City of Chicago, Illinois, or Cook 
County, Illinois, either at the time of the entry of the judgment or at 
the time of the execution of the affidavit, and that they had no property, 
real or personal, either in the City of Chicago or in Cook County, Illinois. 


The plaintiff filed a counter-affidavit in which, in substance, the 
affiant, Parliament Appliances, Inc., stated that it employed solicitors 
and salesmen to sell certain equipment throughout the State of Illinois; 
that such solicitors and salesmen take orders for the equipment and 
request the intended purchasers to sign a conditional sales contract, 
note or whatever papers are necessary incidental to the sale of said 
units; that such papers are then forwarded to the Chicago office for 
approval and the salesmen or solicitors do not have the authority to 
complete the sale, which can only be completed in the Chicago office 
after credit information is received and credit of the proposed purchasers 
is accepted; that the installment contract and note in question were so 
handled and were accepted at Chicago, Illinois. 

On a hearing, the Municipal Court entered an order vacating the 
judgment and dismissing the proceedings. 

The plaintiff's theory is that there was sufficient compliance with 
the section of the statute applying to confessions of judgment because 
the note in question was executed in Chicago, since the term “execution” 
as used in the statute requires both a signing and a delivery, and the 
delivery to the plaintiff was made in Chicago; and also that since the 
note on its face bears the printed words “Chicago, III.” the defendants 
are estopped to assert a defense against the plaintiff, which was not 
the original payee of the note. 

The Practice Act in section 50 (Ill.Rev. Stat.1953, chap. 110, par 
174) permits a judgment to be entered by confession “provided, that 
such application to confess judgment, whether made in term time or 
vacation, shall be made in the county in which the note or obligation 
was executed or in the county where one or more of the defendants 
reside or in any county in which is located any property, real or personal, 
owned by any one or more of the defendants. A judgment entered by 
any court in any county other than these herein specified shall have no 
force or validity, anything in the power to confess to the contrary not- 
withstanding.” It has been held that under the statute where the note 
has been executed in one county and the judgment by confession entered 
in another county, unless the defendant either resides in or has real or 
personal property in the county where the judgment was entered the 
court lacks jurisdiction of the person of the defendant and the purported 
* judgment is void. Green v. Walsh, 5 Ill.App.2d 535, 126 N.E.2d 398. 

In confessing a judgment the statute must be strictly complied with. 
In French v. Willer, 126 Ill. 611, at pages 617-618, 18 N.E. 811, at page 
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814, 2 L.R.A. 717, the Supreme Court adopted in toto the opinion of the 
Appellate Court, in which it is said: 


“The practice of entering judgments in debt on warrants of 
attorney is very old; so old that the date of its origin is unknown. 
Chitty says: ‘How or when this peculiar security for a debt, 
authorizing a creditor, as it were, per saltum, to sign a judgment, 
and issue execution, without even issuing a writ, was first in- 
vented, does not appear, but it has now become one of the most 
usual collateral securities on loans of money or contracts to 
pay an annuity and for debts, but usually accompanied with some 
other deed or security.” 2 Chit.Pr. 334. It was early found that 
unconscionable advantage was taken of debtors by creditors by 
means of such warrants of attorney, obtained when the debt was 
incurred, and when the debtor was hopeful, and executed with 
harshness against him in the hour of his distress; and the courts 
were compelled to prescribe rules, and parliament to enact 
statutes, to limit the operation of such warrants, and restrain the 
injustice to which the use of them frequently gave rise.” 


The plaintiff contends that this was a conditional delivery of the 
note by the defendants and that delivery did not take place until there 
was an acceptance by virtue of some practice in the company, which 
was not known to the defendants at the time they made manual delivery 
of the note. A delivery may be conditional in the sense that it is to take 
effect only on the happening of a future contingency, and in order for 
the delivery to be conditional it must appear that there was a mutual 
understanding that the instrument was to be ineffective until the per- 
formance of the condition. 10 CJ.S., Bills and Notes, $79. In all 
the cases which have come to our notice the condition is one which was 
imposed by the maker. 

In Burr v. Beckler, 264 Ill. 230, 106 N.E. 206, L.R.A.1916A, 1049, 
it was held that a note is not executed until delivered, cf. George v. Haas, 
311 Ill. 382, 143 N.E. 54, with reference to the meaning of “executed”; 
and in the Burr case it was held that when a maker parts with possession 
and loses all control over the papers and all right to retake or claim 
them it is a valid delivery. In George v. Haas, 229 Ill.App. 648, re- 
versed on other grounds in George v. Haas, supra, the court holds that 
the note having been retained after it was received, the acceptance 
must be deemed to have been at the place of delivery since it was there 
that the maker lost control over it. The question of acceptance ordin- 
arily arises only where there has been a conditional delivery in the 
proper legal sense by the maker. There was a legal delivery of the 
note in question at Paris, Illinois. 

The plaintiff also contends that because the date line of the note 
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was “Chicago, Ill., July 16, 1955” the defendants are estopped from 
contending that the note was not executed in Chicago. There is nothing 
in the record to indicate that this question was raised or argued in the 
lower court, and since it was not it cannot be urged here. People ex 
rel. Mitchell v. Engle, 318 Ill. 483, 490, 145 N.E. 231; Rodenkirk, for 
Use of Deitenbach v. State Farm Mutual Auto Ins. Co., 325 Ill.App. 
421, 441, 60 N.E.2d 269; Oliver v. Retirement Bd. of the Municipal 
Employees, 311 Ill.App. 38, 45, 35 N.E.2d 405. However, had the ques- 
tion of estoppel been properly raised in the trial court, it could have 
been disregarded inasmuch as it was admitted that the note was signed 
and manually delivered in Paris, Illinois, and there is no indication 
anywhere in the record that the plaintiff was prejudiced by the fact 
that the date line of the note carried the words “Chicago, Ill.” The 
counter-affidavit filed was made by the original payee of the note, 
Parliament Appliances, Inc. No affidavit was filed by the plaintiff and 
there is nothing before us to indicate that the plaintiff did not have 
full knowledge of the circumstances surrounding the execution of the 
note. The necessary elements involved in an estoppel are not present. 
Beasley v. American Surety Co., 243 Ill.App. 447. We express no 
opinion as to the efficacy of an estoppel in a case of this character, even 
though it had been properly raised and possessed all the necessary 
elements. 

No reply brief was filed by the plaintiff. While a reply brief is not 
required under the rules of the court, it is helpful in that it enables the 
reviewing court to have before it a full and complete presentation of all 
material questions of law and fact involved in the case. 

Here the note was signed and legally delivered in the City of Paris, 
Illinois, and consequently was there executed. It is admitted that the 
defendants at the time the judgment was entered resided there and 
that they owned no personal or real property in the City of Chicago or 
County of Cook. Under the statute, judgment could not have been 
confessed in the Municipal Court of Chicago. The judgment was void 
and the trial court properly vacated it and dismissed the proceedings. 
The order of the Municipal Court of Chicago vacating the judgment 
is affirmed. 


Order affirmed. 
ROBSON, P. J., and SCHWARTZ, J., concur. 
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COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutez, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 


Of the many secured credit transaction decisions re- 
ported lately, some of the most interesting ones deal with 
trust receipts. This, of course, is not unusual when one 
considers the great number of bank officers who are now 
well versed in the mechanics of arranging floor plans for 
their local appliance and automobile dealers. And not 
only do the cases evidence an increase in the use of trust 
receipt financing but also there is a very definite trend 
for the state legislatures to modernize their trust re- 
ceipt statutes. Some 32 states and Alaska and Hawaii have 
now enacted statutes which adopt or closely parallel the 
Uniform Trust Receipts Act. As can be seen from the fol- 
lowing list, twelve of the Acts have been passed since 
1945: 

UNIFORM TRUST RECEIPTS ACT 
Alabama ... « « « « « Act 320, Acts of 1949 
Arizona ...:-+.e-«-+.« Che 72, Laws of 1947 
California . .« « « « « »« Che 716, Laws of 1935 
Connecticut ....- .« « Che 175, Laws of 1937 
Delaware ...-+ e e e « Che 266, Laws of 1947 
Florida .. «+ «+ « « Che 26730, Laws of 1951 
Idaho . «++ «++ e- Che 73, Laws of 1945 
Illinois . . « « « « « « Laws of 1935, p. 1315 
Indiana .. .« « « e « « Che 206, Laws of 1935 
Maine .. ++... « Che 461, Laws of 1955 
Maryland . . « « « e « « Che 268, Laws of 1941 
MassachusettS .. « e « Ch. 264, Laws of 1936 
Michigan . « « « « « « « Act 19, Laws of 1952 
Minnesota ...« « « « « Che 433, Laws of 1943 
Mississippi ....« « « Che 331, Laws of 1950 
Montana . + « « « « « « Che 147, Laws of 1945 
Nebraska . . - « « « « «+ Che 195, Laws of 1949 
Nevada .« « « « « « « « « Che 128, Laws of 1941 
New Hampshire .. .. . Ch. 196, Laws of 1939 
New Jersey - - « « « « « Che 294, Laws of 1938 
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New Mexico . . e« « « e e Che 151, Laws of 1947 
New York .« « « « « « « « Ch. 574, Laws of 1934 
North Dakota . .« « « « « Che 320, Laws of 1945 
Ohio . « « « « « « He Be Now 3935, Laws of 1957 
Oregon . « « © © e e e « Che 224, Laws of 1935 
South Dakota . . .« .« - « Che 169, Laws of 1945 
Tennessee .« « « « « « « Che 89, Laws of 1937 
Utah « « « © « « « « e e Che 131, Laws of 1945 
Virginia . . . « « « « « Che 368, Laws of 1944 
Washington . .« « « « « « Che 71, Laws of 1943 
Wisconsin .. « « « « e Che 490, Laws of 1953 
Wyoming ...-.. + «+ e Che 110, Laws of 1947 
Alaska . « « « «© « e e « Che 40, Laws of 1951 
Hawaii . « « « «e «e « « e« Act 43, Laws of 1951 


The latest state to adopt the Act was Ohio which en- 
acted the statute on May 31, 1957 to become effective on 
August 30, 1957. The legislature in this state followed 
the Uniform Act rather closely with two principal excep- 
tions. In the definition of goods, motor vehicles are 
specifically excepted so that goods are defined as"... 
any chattels personal other than: money, things in action, 
or things so affixed to land as to become a part thereof or 
a ‘motor vehicle’ as defined in division (B) of section 
4501.01 of the Revised Code." In addition, the Ohio 
statute requires that the Statement of Trust Receipt Fi- 
nancing be filed " .. . with the county recorder in the 
county where the trustee's chief place of business with- 
in this state is located" rather than with the Secretary 
of State as provided in other versions of the Uniform Act. 


TRUST RECEIPT—RESERVE FUND 
The first trust receipt case of interest this month is 
one which concerns the use of a reserve fund established 
under a floor plan arrangement. Inasuit between a dealer 
and a finance company the dealer contended that the fi- 
nance company must first deduct the amount due under a note 
covering property which had been floor planned from the 
reserve fund set up under the floor plan. The court dis- 
agreed with the dealer's contention, however, and ruled 
that the finance company was not required to make a deduc-= 
tion from the reserve which had been established for the 
_ Sole purpose of protecting the finance company against 
time payment contract losses. King v. Manufacturers Ac- 
ceptance Corporation, Georgia Court of Appeals, January 
22, 1957. 
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TRUST RECEIPT—ABANDONMENT 


In a rather unusual New York case it has been ruled 
that a bank abandoned certain of its rights to the pro- 
ceeds of sale of property covered by a trust receipt. 
It appeared that the bank as entruster had given several 
extensions of the time of paymnt to the trustee ina situa- 
tion where the trust receipt covered oil which was to be 
sold by the trustee. When funds allegedly from the saie 
of the oil were deposited in the entruster bank for the 
account of a shipper and the bank claimed the funds as 
holder of the trust receipt, the court ruled that the bank 
was not ina position to assert a priority over the general 
creditors of the shipper. The bank as entruster had aban- 
doned its rights under the trust receipt because it had 
not inquired as to the status of the oil at the time it 
granted the extensions. McCloskey v. J. Henry Schroder 
Banking Corporation, New York Supreme Court, New York 
County, May 22, 1957. 


TRUST RECEIPT—SALE OR BAILMENT 


A criminal case in Alaska has required a court to dis- 
tinguish between a conditional sale and a bailment as 
these terms might apply to a trust receipt transaction. 
A dealer was convicted of converting the proceeds of sale 
of a trailer which was covered by a trust receipt under a 
floor plan. The exact crime of which the dealer was con- 
victed was "embezzlement by a bailee", and in deciding 
the case the court had to determine whether a trust receipt 
transaction involved a bailment or a conditional sale to 
the dealer. If it were the former, then the dealer could 
be convicted of embezzlement by a bailee. 

Bailment, incidentally, is usually defined as the 
transfer of personal property without the transfer of 
ownership for the accomplishment of acertain purpose. In 
ruling that the transaction involved a bailment, not a 
conditional sale, the court pointed out that the principal 
distinction between the two is that with a conditional 
sale there is an absolute promise to pay a purchase price 
whereas with a bailment the property may be returned and 
the bailee (trustee in this case) will be relieved of 
liability under the contract. United States v. Mauld- 
ing, United States District Court for the District of 
Alaska, December 17, 1956. 











BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


CALIFORNIA: Governor Knight signed into California law a legis- 
lative bill making it a misdemeanor to use false advertising in regard 
to the rates, terms or conditions of negotiating loans. The measure was 
listed in the legislature as AB 3453. 


COLORADO: Governor MecNichols has appointed members of the 
new Colorado State Banking Board, which was created by the 1957 
state legislature. 

The board will take over some of the policy-making functions previ- 
ously reserved to the state banking commissioner, Frank Goldy, who 
will be one of the seven board members. Among other things, the 
board can review the commissioner’s rulings on new bank charters. 

Named to the board were George F. Rock, president of the Bank 
of Denver, Theodore D. Brown of the Security Bank of Sterling, H. E. 
McKeever of the American State Bank of Granada, and E. L. Bacon 
of the U.S. National Bank of Grand Junction. Appointed as members 
at large were Vincent Assiante, Colorado Springs insurance man, and 
Floyd W. Kramer, Denver lawyer. 


FLORIDA: Governor Collins announced he would appoint a “special 
consumer committee” to study the affects of three highly technical legis- 
lative bills dealing with small loans and consumer financing which were 
enacted into Florida law this year. 

Collins, who permitted the measures to become law without his signa- 
ture, said the study group would be created because it was difficult for 
both lawmakers and the governor’s advisors to be certain of the effects of 
the bills. 

Included in the study will be two small loans measures which slightly 
reduced interest but raised the ceiling on small loans from $300 to 
$600. The third measure to be studied fixes maximum finance charges 
on automobile sales. 

“All of these measures,” the governor said, “were vigorously ad- 
vocated by the special interests directly affected. All were represented to 
be in the public interest. All were approved by other state officials. 


808 


abet in Sihitne baie aaa 


: 


OS La eam Att meensbe Me 





STATE BANKING LEGISLATIVE TRENDS 809 


All have some unquestioned benefits to the public generally.” 

Adding, however, that he was “concerned about their overall effect 
on the public interest,” Collins noted that the borrowers under the laws 
were not organized and that “no one was here whose business it was to 
critically analyze the measures strictly from the standpoint of the 
consumers’ interest.” 

Because of the highly technical nature of the bills, the governor said, 
“it has been difficult for the legislators generally and for me to be 
absolutely certain about the soundness of the evaluations we could 
make”. 

“TI appeal to the public generally,” Collins said, “to unite and advise 
of experiences which either commend or condemn any or all of these 
measures.” 


ILLINOIS: Contending there was no justification for differentiating 
between installment sellers of automobiles and other commodities, 
Governor Stratton vetoed an Illinois legislative bill which would have 
set up a special law regulating automobile time sales. 

“In my opinion,” the governor said, “there is no compelling reason 
for distinguishing between installment sales of motor vehicles and install- 
ment sales of other types of personal property.” 

Sponsored by Representatives David Hunter of Rockford and R. R. 
Robbins of Augusta, both Republicans, the vetoed bill would have fixed 
maximum interest and carrying charge rates for installment sales of 
motor vehicles. 

Stratton noted in his veto message that he had earlier signed into 
Illinois law a bill by Senator H. M. Johnson, Chicago Republican, pre- 
scribing conditions to be observed by all retailers in making installment 
sales. The Johnson bill includes regulation of insurance, delinquency, 
collection and interest charges. 

When two conflicting bills are signed into Illinois law, the provisions 
of the second prevail. Thus, had Stratton signed the automobile dealer 
bill, it would have had the effect of killing the measure sponsored by 
Johnson. 


Provisions of the Johnson measure include the following: All terms 
of installment sales contracts must be itemized and stated separately; 
contracts must be signed by both parties and acknowledged; contracts 
containing blank spaces are unenforceable; holders of contracts can not 
accelerate maturity dates unless there is a default by buyers. 

Also, buyers can not waive right of action against the seller for 
illegal acts committed in collection or repossession; there would have 
to be at least 20 days’ notice of repossession; and there can not be 
enforcement of contract provisions by which buyers are supposed to 
give powers of attorney to sellers or their agents. 
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MASSACHUSETTS: A bill to provide state regulation of motor 
vehicle installment sales, including ceilings on interest charges, was 
passed by the Massachusetts House of Representatives and sent to the 
State Senate, which last year rejected a similar measure. 

Motor vehicles sales financing practices would be placed by the bill 
under control of the State Banking Department. Interest charges 
would be limited to 8 per cent on a new car; 10 per cent on a used 
car less than two years old, and 12 per cent on older cars. 

The measure also would limit to 2 per cent of the time-sale price 
the rebate given by the company financing the purchase to the seller 
of the vehicle. 

Rejected prior to House approval of the measure was a proposed 
amendment which would have prohibited the issuance of vehicle insur- 
ance by an agency connected with the seller or financing firm. 


MISSOURI: Governor Blair vetoed a bill which would have pro- 
hibited so-called debt adjustment firms. 

His objections to the measure were based mainly on the fact that 
it underwent drastic changes in its progress through the legislature. 
The governor noted that it started as a regulatory measure but wound 
up as a prohibitory bill. 


NEBRASKA: With attorneys predicting the outcome will have a 
profound effect on the sales financing field in Nebraska, District Judge 
Patrick W. Lynch in Omaha took under advisement the Associates Dis- 
count Corp. case after hearing arguments by counsel for the state and 
the Indiana firm. 

A civil suit brought by the state against Associates accused the firm 
of violating Nebraska’s usury laws. The state contended Associates 
had customers sign loan papers in blank, charged illegal interest rates 
and tacked on “balloon” payments. In reply, Associates contended it 
merely purchased financing paper from automobile dealers. 

The state’s case was originally filed July 7, 1955. A three-judge 
District Court subsequently agreed with an Associates contention that 
the state could not sue the firm. The Nebraska Supreme Court, how- 
ever, overruled the District Court decision and ordered a trial. Next 
step in the protracted litigation will be Judge Lynch’s decision. 


NEW MEXICO: State Bank Examiner F. F. Weddington denied 
requests for three more small loan licenses in Albuquerque, which already 
has 31, and is investigating the small loan situation in that city. 

Gordon Shermack, the State Banking Department’s attorney, said 
-the examiner wants to find out “whether, in many cases, borrowers 
from present licensees in Albuquerque aren’t overburdened with small 
loans.” 
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License applications denied by Weddington had been filed by: 
Beneficial Finance Co., which already has two small loan license 
operations in downtown Albuquerque and sought a third at 2434 San 
Mateo, N.E.; Consumer Finance Corp., which has a small loan office 
in downtown Albuquerque and sought a second at 609 San Mateo, N.E., 
and Kirkpatrick Finance Co. of Five Points, sister corporation of a 
Kirkpatrick firm with a small loan license in the Hoffmantown area, 
seeking a new Albuquerque license at 814 Bridge SW. 

Another application for a small loan license in Albuquerque was 
recently withdrawn by Zenith Finance Co. 


Shermack said the reason given by Zenith for the withdrawal was 
“too many small loan licenses now in Albuquerque.” 


State Banking Department figures show that small loans outstanding 
in Albuquerque as of last December totaled $9,408,900, or nearly half 
the amount outstanding in the entire state. 

It was also noted there were 138 borrowers who each had four or 
more loans at different loan agencies. This practice, permitted by some 
loan agencies, has been severely criticised by the banking department 
in the past. 

The practice also violates rules of the Albuquerque Lenders’ Ex- 
change, formed by order of the bank examiner after efforts to form 
a “voluntary” exchange failed. 


Since the bank examiner approved the exchange as established, with 
a proviso that three loans would be the maximum for any single borrower 
in the same period, Weddington wishes to look into the matter, Shermack 
said. 

“We also are giving serious consideration to whether permitting 
three loans to a person in a community isn’t too high,” Shermack added. 

He noted that the borrower has to pay more interest to small loan 
operators for three or four loans than would be necessary if that number 
of loans were consolidated into one or two. 

The Albuquerque Lenders’ Exchange listed 25,085 individual bor- 
rowers at the end of 1956, of whom 138 had four or more loans outstand- 
ing. Another 2,170 persons had three loans each. 


By mid-April of the current year, the total borrowers had decreased 
to 24,805 and those with four or more loans had dropped to 128. The 
number of persons with three loans increased by 111 to a total of 2,281, 
according to figures from the exchange. 


Shermack said it is expected that for both Albuquerque and the 
state as a whole the total amount of loans outstanding at mid-1957, 
when compiled, will be “at least the same as—and possibly more” than 


the 1956 year-end total of $9,408,902.61 for Albuquerque and $21,817,- 
855.99 for the state as a whole. 
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NEW YORK: Disclosing that a continuing study is being made of 
the role played by credit insurance in installment sales in New York 
state, Governor Harriman, announced he plans to seek the enactment 
of future state regulatory legislation in this field. 

Meanwhile, the governor stressed the importance of new state legis- 
lation, effective Oct. 1, bringing all installment purchases of consumer 
goods in New York under state regulation. Suggesting consumers and 
merchants familiarize themselves with terms of this new legislation, he 
said: 

“This is the most comprehensive legislation passed by any state in 
this field. It affects all installment sales, all merchants and most of 
the families in the state. 

“Among its most important features are the full disclosure required 
from merchants of the cash price, the full time-sale price and other 
details of installment contracts, and the limits placed on charges. 

“There has been substantial exploitation of consumers, particularly 
those who do not fully understand the English language. We hope 
this legislation will make a good start toward ending that exploitation. 
It is designed to protect consumers, legitimate merchants and responsible 
finance companies. We have had very fine cooperation from the busi- 
ness community on it.” 


PENNSYLVANIA: State Insurance Department announced that 
more than 15,000 Pennsylvania automobile insurance policyholders 
have received refunds totaling nearly half a million dollars as the result 
of investigation of collision risk misclassification. 

Deputy State Insurance Commissioner Bernard J. Kelley estimated 
that final recovery for Pennsylvania policyholders would be more than 
$750,000. 

The refunds were ordered by the department because of what it 
termed incorrect risk classification, mostly by insurance companies 
owned by finance companies. The refunds went to what is called Class 
2 risks, the ones in which the owner or operator is under 25. 

Insurance companies involved originally requested that the refunds 
be made directly to the finance companies, which had lent money on 
the security of purchased automobiles. The department ruled, however, 
that all refunds be made directly to the policyholder. 

Governor Leader vetoed two Pennsylvania legislative bills which he 
said would have raised interest rates for those who buy on installment 
plans. 

One of the measures would have increased from $2,000 to $3,500 the 


ceiling on loan company transactions in which interest may exceed 6 
per cent. 
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The other vetoed bill would have boosted from $3,500 to $5,000 the 
individual installment loan limit on which banks may exceed the 6 
per cent interest rate limit. 

Contending the bills were not in the public interest, the governor 
declared that “by further easing the restrictions on our usury laws,” 
interest rates would go up “at a time when they have already reached a 
new high level because of the restrictive credit policies of the federal 
government.” 

“I do not believe,” Leader added, “that any alteration in the existing 
laws of this commonwealth which increases the debt burden of the citizens 
of this state attributable to higher interest rates is in the public interest, 
particularly when a clear need for such legislation has not been estab- 
lished.” 

Governor Leader earlier signed a Pennsylvania legislative bill de- 
signed to shore up branch banking restrictions which had been eased 
by a State Supreme Court decision in the Dauphin Deposit-Carlisle 
Trust merger case. 

The high state court held that under a 1955-56 law the State Banking 
Department had no authority to refuse branch approval in cross- 
county merger applications, regardless of the “need” for banking facili- 
ties in the community. 

Under the new law, the governor said, the department is given 
“broad control over mergers” with authority “to disapprove such 
mergers .. . where they would result in the creation of branch banks 
in communities that have no need for such additional banking facilities.” 

To prevent circumvention of this new law, Leader also signed another 
legislative bill banning formation of new bank holding companies in 
Pennsylvania and prohibiting mergers or consolidations for any existing 
bank holding companies. 

Another bill signed by the Pennsylvania governor makes bonds and 
other obligations of the Federal National Mortgage Association and 
Pennsylvania State University legal investments for fiduciaries in the 
state. 


SOUTH CAROLINA: Steps to curtail the amount of money small 
loan companies can extract from their South Carolina borrowers through 
required credit insurance are being taken by the South Carolina state 
insurance commissioner’s office, with the backing of the State Board 
of Bank Control. 

Deputy State Insurance Commissioner J. E. McDavid announced a 
new set of regulations which he said would take effect “possibly on Oct. 
1 but not before then.” 

Requiring life or health and accident credit insurance in connection 
with loans under $20 will be prohibited by one of the new regulations. 
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McDavid conceded, however, there was no way to stop a loan 
company from inducing a borrower interested in a loan of less than 
$20 from taking out one for $21 so that the insurance could be required. 

On loans above $20 covered by the South Carolina small loan act, 
both life insurance and accident and health insurance will be allowed to 
be sold as heretofore. The act applies only to loans up to $200. 

Another of the new regulations will prohibit the sale of fire or other 
type of property insurance on personal effects or automobiles in con- 
nection with loans of less than $100. 

Under the regulations, the lender will be permitted to write only 
one class of property insurance, and non-recording insurance is elimin- 
ated. The latter type covered any loss incurred due to failure to 
record the loan and amounted to a charge of about 60 cents to the 
borrower. 

Also eliminated by the new regulations was a policy writing fee of 
60 cents. 

Life and property insurance under the new regulations are limited 
to the unpaid balance of the loan. 

South Carolina small loan companies at present may earn from the 
insurance companies they deal with as much as 66 per cent of the 
premiums collected. The new regulations will limit this to 55 per 
cent, a straight rebate of 40 per cent plus a possible 15 per cent if 
the profit reaches a certain level. 

Under the regulations now effective in the state, insurance companies 
may extend coverage of credit life or health and accident insurance by 
a period past the date of settlement of the loan. Under the new 
regulations, this will not be permissible. 

McDavid said the new regulations also will prohibit any attempt by 
an insurance company to add to the loan company’s earnings through 
stock sales, loans or absorbing of expenses. 

Some small loan companies, however, own credit insurance companies, 
it was noted. 

McDavid said attempts to suppress insurance claims will result in 
“immediate citation to show cause why the license (of the loan com- 
pany or insurance company) should not be suspended.” 

The new regulations, he added, will require insurance companies to 
report every six months on premiums, claims paid and expenses so the 
commissioner’s office can maintain a check on how the regulations are 
working out. 

McDavid pointed out that in promulgating the regulations, the 
office had only the experience accrued since July, 1956, when the small 
loan bill was first enacted by the state legislature as a basis for develop- 
ing regulations. The small loan regulatory law was re-enacted this year 
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when the constitutionality of the original measure had been challenged. 

So many factors in credit insurance and regular insurance differ so 
widely McDavid said, that proper credit insurance rates cannot be 
figured on the basis of a study of regular insurance rates. 


TEXAS: A hearing is expected to be conducted in September by 
the State Board of Insurance on the extent to which credit insurance 
is used to evade Texas usury laws. 

State Attorney General Will Wilson said three of his assistants are 
investigating credit insurance on a full-time basis. He said they had 
been to Houston, were in Corpus Christi, and before August ends will 
have visited several other cities, including Dallas. 

“We are interested mainly in finding out who gets the commission 
on sale of credit insurance,” Wilson said. “We have received some 
complaints that usury is being practiced through the insurance device.” 

Wilson’s staff expects to complete the investigations in August and 
be prepared to present findings to the State Board of Insurance in 
September. 

State Insurance Commissioner William A. Harrison said the hearing 
would be set when the attorney general is ready. 

The 65 credit insurance firms operating in Texas were ordered to 
provide information regarding their operations to the state board by 
July 8, to guide the board in revising rates. Results from these 
questionnaires had not yet been tabulated at this writing. The findings 
will be part of the evidence presented at the September hearing. 

Fifty credit insurance companies organized in Texas and 15 from 
other states pay $300 a year for licenses to write life, health and dis- 
ability insurance in connection with making of loans below $1,000. 

A new Texas law fixes criminal penalties against any insurance com- 
pany official who makes a false report. 

Reports to the State Insurance Department for the years 1951 
through 1955 showed credit insurance premium payments of $65,807,592. 
Losses paid during the period totaled $8,691,895, or 13.21 per cent of 
the money received. 

Agents’ commissions were reported to be $21,317,717 during the 
period. 

The State Insurance Commission reduced rates on credit insurance 
by about 10 per cent effective July 1, 1956; reduced the policy writing 
fee from 50 to 25 cents, and boosted reserve requirements. 


VIRGINIA: State Corporation Commission denied an application 
by the Chesterfield County Bank to establish a branch at Southside 
Plaza, McGuire Circle shopping center, outside Richmond. 
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The bank’s application for the branch had been opposed by both 
the commission attorneys and by the Central National Bank of Rich- 
mond. 

Central National charged flatly that the applicant was a “satellite” 
of the Bank of Virginia and was being used by the latter in a scheme 
to avoid a legislative prohibition against branch banking outside the 
limits of the county, city or town in which the parent bank has its 
headquarters. 

Central said the same relationship exists between the Bank of Vir- 
ginia and the Bank of Henrico, which sought unsuccessfully to establish 
a bank at Willow Lawn, West End shopping center. 

“It is obvious,” Central asserted, “that the Bank of Virginia pro- 
poses through these two instrumentalities to ring Richmond with 
branches and acquire for itself as a Richmond bank the banking oppor- 
tunities that are provided by the city’s overflow into the two adjoining 
counties.” 

The Chesterfield County Bank described this as a “phantom conten- 
tion” and said the only relationship between the two banks is that the 
Bank of Virginia has served for years as Chesterfield’s principal corres- 
pondent and consultant as well as representative of the owners of 
Chesterfield’s stock. 

The commission found, however, that “public convenience and neces- 
sity will not at this time be served by permitting the applicant . . . to 
establish a branch bank at McGuire Circle.” 


WISCONSIN: Governor Thomson signed into Wisconsin law a legis- 
lative bill empowering the State Insurance Department to suspend 
credit insurance premium rates found to be unreasonable. 

In approving the measure, the governor asserted that “unreasonably 
high premiums had been charged by some insurance firms which issue 
policies to make sure a seller receives his money for goods bought on 
credit.” 

“The new law,” he declared, “places Wisconsin among the leaders 
in assuring the state’s citizens of fair treatment on the insurance which 
they are required to purchase in connection with installment purchases 
or other forms of credit. 

“The adoption of this law is not an indictment of all credit insur- 
ance companies. It will affect only those who have abused their power 
by charging excessive rates.” 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Capital Gains Tax Is Payable Out of Trust Principal 





In re Chemical Corn Exchange Bank, New York County Supreme Court, 
137 New York Law Journal 6, June 3, 1957 


The trustee of a trust was authorized “to pay out of the income re- 
ceived from the trust fund any and all taxes which may properly become 
payable from time to time . .. on said trust property, or for any 
transfer thereof.” The trustee sold various securities from the trust 
corpus, which resulted in a capital gain of $51,251.32. Question arose 
whether the above languauge required the capital gains tax to be paid 
out of trust income. HELD: In New York taxes on capital gains are 
payable out of the principal of the trust estate. Under the above trust 
language a capital gains tax cannot be said to be a tax “on said trust 
property” and cannot be said to be “for” a “transfer thereof.” It is a 
unique tax, “quite unrelated to any other form of tax, and by its very 
terms, is, a tax on gains realized on capital transactions.” 


Trustee Borrowing From One Trust for Another Trust 
Created by Same Will 





Estate of Dickerson, New Jersey Supreme Court, June 20, 1957 


Decedent’s will created both a homestead trust of the family resid- 
ence, for his wife and son successively for life, and a residuary trust. 
Upon the termination of the son’s life interest in the homestead trust the 
trustee was to convey the homestead property to the “heirs of my son.” 
The trustee made expenditures for the homestead, and, since the home- 
stead trust was without funds or income, he charged such expenditures 
against residuary trust principal and income. In an accounting proceed- 
ing, HELD: The direction to convey the homestead property to the son’s 
heirs showed an intention that such property should be preserved to 
the end. Accordingly, since the homestead trust was without funds or 
income, the trustee had to look to decedent’s estate for the necessary 
advances. The residuary trust was the only source for such advances, 
so it was proper for the trustee to advance funds therefrom against 
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the security of the homestead trust. However, the advances must be 
repaid to the residuary trust with interest upon the termination of 
the life interests. 


Investment in “Good, Interest Bearing Securities” 





In re Bank of New York, New York Surrogate’s Court, Jefferson County, 
April 19, 1957 

Testatrix directed her trustee to invest in “good, interest bearing 
securities.” Question arose as to whether such language limited the 
trustee in its investments. HELD: The language “if read in its 
normal sense, clearly expresses an intention to limit the investments 
of the trustee to interest bearing securities.” The will must be read 
in the context of 1931 when it was executed, and technical words must 
be presumed to be used in their legal sense unless the contrary is 
clearly indicated. Testatrix did not use permissive language, such 
as “authorized” or “empowered,” and there is no indication in the will 
that “interest bearing securities” meant “legal securities” or “income 
bearing securities.” 


Partial Intestacy Result From Failure to Anticipate Contingency 
That Occurs 





In re Hanover Bank; May v. Hanover Bank, New York Court of Appeals, 
July 3, 1957 

By both will and codicil decedent left his residuary estate in trust 
for his wife for life, then to his children and their issue. He left such 
estate to his nephews if his children predeceased his wife without issue 
surviving. The children survived the wife but both died childless, a 
contingency decedent had not provided for. In a construction proceed- 
ing, HELD: “We may not ascribe by implication an intention on the 
part of the testator to have his trust estate paid over and conveyed to 
his named nephews or their survivors in the same manner as if his 
children had predeceased the widow, leaving no child or children surviv- 
ing. The proper interpretation is that the will and its codicil resulted 
in a partial intestacy.” 


Executor Surcharged for Failure to Invest Principal 





In re Gilchrist, New York Supreme Court, Appellate Division, 
First Department, June 11, 1957 


An ancillary executor received and retained as principal over $100,000 
in cash from April 1952 to May 1956. During this period he neither 
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invested any part of the sum nor deposited it in an interest-bearing 
account. No reason was given for such lack of investment. In a sur- 
charge action, HELD: “Fiduciaries may not permit funds in their 
possession to lie fallow, if they are not required for the payment of 
claims or expenses and are not necessary for distribution within a reason- 
ably short time.” The ancillary executor must be surcharged for his 
neglect. 


Failure to Establish Unsuitability of Administrator to Act 





Machado v. Brown, Massachusetts Supreme Judicial Court, June 3, 1957 


Decedent’s administrator duly filed his first account and petition for 
distribution of the estate, and such account was allowed. Years later 
more of decedent’s assets were discovered in the possesion of his niece. 
The administrator promptly recovered such assets and accounted for 
them in the probate court. In an action to have the administrator 
removed, HELD: The administrator fully accounted for all estate 
property which came to his knowledge or possession. There was no 
breach of any fiduciary duty. Accordingly, there was no basis for re- 
moving the administrator as an unsuitable fiduciary. 


Issue or Descendants of Deceased Beneficiaries Taking Before 
Date of Distribution 





Robinson v. Mercantile Safe Deposit and Trust Company, Maryland Court 
of Appeals, June 19, 1957 


A testamentary trust provided that income should be paid to 
Emanuel for life. Upon his death income was to go to the issue or 
descendants of Emanuel “per stirpes and not per capita . . . surviving 
from time to time when said payments are made, until the youngest 


child of said Emanuel . . . living to attain the age of twenty-one years 
. whereupon the principal of said trust fund shall vest . . . and be 
paid over to the issue or descendants of said Emanuel. . . living at 


that time, per stirpes and not per capita.” In a construction proceed- 
ing, HELD: Testator intended to have Emanuel’s children be the first 
takers after Emanuel’s life estate and to substitute for any of Emanuel’s 
children who might die before the time of distribution their descendants 
living at that date. Such descendents would take per stirpes, as in 
the case of intestacy under the Maryland statute. 





TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts 







Maximum Community Means Applied to Taxable Estate 





Duncan and The State National Bank of El Paso v. United States of America, 
United States Court of Appeals, Fifth Circuit, July 18, 1957 

Decedent’s estate included $80,000 made through investments dur- 
ing his marriage. The origin of the funds so invested was not estab- 
lished, but community income during the marriage was established to 
be only $16,000. Decedent’s executor contended that the Texas pre- 
sumption that all property should be treated as community property 
unless clearly proved to be separate property applied and hence only 
one-half the $80,000 should be included in decedent’s estate for estate 
tax purposes. HELD: The presumption of community property is 
overcome when community funds clearly were insufficient to purchase 
the property in question. But just because the presumption is over- 
come not all the $80,000 need be considered separate property. To the 
maximum extent that community funds were available for purchase 
of the property, such property took on a community interest. The 
community interest, one-half of which is excludible from decedent’s 
taxable estate, is the ratio that the maximum community means bear 
to the sum of the estate property. 


Compromise Tax Settlement Binding on Estate Despite 
Subsequent Legislation in Estate’s Favor 





Mooers v. United States, United States Court of Claims, March 6, 1957 


The Commissioner of Internal Revenue assessed a deficiency against 
an estate. The executor of the estate petitioned for a redetermination 
of the deficiency. Since there was considerable uncertainty as to the 
merits of each side’s claim the Commissioner and the executor agreed 
upon a compromise deficiency and consented that the Tax Court enter 
its decision in that amount. No petition for review of the Tax Court 
‘decision was filed, and it became final. Subsequently, the Internal 
Revenue Code was amended so that one of the uncertain issues under 
the deficiency assessment was resolved in the executor’s favor. The 
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executor then filed a claim for refund of the amount paid under the 
compromise stipulation. HELD: The stipulation is binding and final, 
and the executor cannot recover. 


Amount of Void Claim Deductible in Determining Taxable Estate 





Winer v. United States of America, United States District Court, 
S.D. New York, July 11, 1957 

At the time of her death decedent owed her daughter a sum of 
money, but the daughter failed to present her claim within the eight- 
month Florida statutory period, thereby making the claim void. The 
daughter, who was executrix, took the amount of decedent’s indebted- 
ness as a deduction in computing the estate tax. The deduction was 
disallowed. HELD: The deduction is proper. There was a valid and 
enforceable claim at the date of death, and “the position of the 
government with respect to the estate tax payable on plaintiff's mother’s 
estate is to be determined as of the date of death.” 


Reciprocal Trust Included in Gross Estate 





Bischoff and St. Louis Union Trust Company v. Commissioner of Internal 
Revenue, Tax Court of the United States, July 26, 1957 

Before her death decedent executed an irrevocable trust to which 
she transferred a $125,000 paid-up insurance policy on her own life. 
The trust provided that if decedent predeceased her husband he should 
receive trust income for life, with trust remainder to their children and 
issue. The trustees were authorized to invade principal to provide for 
the husband’s care, comfort and medical expenses. On the same day 
the husband amended an existing trust of which he was the grantor and 
rewrote the trust so that it was substantially identical in terms to the 
one his wife executed. Trust corpus was a $125,000 paid-up insurance 
policy on his life. On decedent’s death, HELD: The value of the trust 
created by the husband is includible in decedent’s gross estate for estate 
tax purposes because the trusts are reciprocal. Each created his or 
her trust in consideration of creation of the other trust. 


Reduction of General Power of Appointment to Special Power 
Not a Taxable Exercise 





Emery v. United States of America, United States District Court, 
D. Massachusetts, June 24, 1957 : 


A wife was given an unlimited power to alter and amend five trusts. 
Pursuant to such power she amended the trusts so that her general 
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power of appointment over trust assets was reduced to a limited 
power to appoint to her children and charities. The government con- 
tended that such amendments were an inter vivos exercise of her 
general power to vary the trusts and hence subject to gift tax. HELD: 
The amendments are not taxable gifts. A release of a general power 
of appointment to a special power to appoint to children and charities 
is not a taxable transfer under the 1942 Revenue Act. In substance, 
all the wife did was make such a release, although she did it by exercising 
her power to vary the trusts. The object of the 1942 Act was “to pro- 
tect from taxation a donee of a power who disabled herself from exer- 
cising a power for the economic benefit of others than those in the 
exempted class. This was the precise object the taxpayer contemplated 
and accomplished. And this object will be frustrated if the taxpayer 
is denied an exemption merely because her lawyer did not clearly 
indicate what was the substance of the transactions which were effectu- 
ated.” 


State Judgment Conclusive in Determining Federal Tax Liability 





Howell v. Dudley, United States District Court, W.D. Pennsylvania, 
May 20, 1957 

By will decedent left all her property to her executrix to carry out 
her wishes “as expressed in previous wills.” In a previous, unprobated 
will decedent left a bequest to Yale. Pursuant to a Pennsylvania 
Orphan’s Court decree that all decedent’s assets had to be distributed in 
accordance with the terms of the previous will, the executrix paid the 
bequest to Yale and claimed a charitable deduction therefor. The 
Government claimed the executrix was not obligated to pay the bequest 
and hence could not take the charitable deduction. HELD: It is up 
to the State Court to decide what is a charitable bequest, and the 
State judgment must be given conclusive effect in determining Federal 
tax liability. Here the State Court declared the bequest to be manda- 
tory. Accordingly, the executrix is entitled to the charitable deduction. 


Rental Under Lease-Back of Property Transferred in Trust 
Held a Completed Gift 





Revenue Ruling 57-135, LR.B. 1957-27, p. 17 


Under a family arrangement property was transferred in trust for 
ten years for the benefit of grantor’s children. The property was then 
leased back to the grantor. The above Ruling states that the rental 
















Tei oa a KE CAN RON eR OE ls, 


Mites 


Ria of 


i 









‘gna Shanes en 





| 
4 


AN ORS AN OEE MINE ES, 2, 


her. ow 


sbi Mein te 


itt 


; 
g 
: 











TAX DECISIONS 823 


payments under the lease-back are not incomplete gifts which become 
complete as each rent installment is paid. Rather, the total of rental 
payments due “constitute a completed gift for Federal gift tax pur- 
poses the value of which is measured by the present worth of the right 
to receive the net rentals from the property during the term of the 
trust, provided the right to such rentals is under the terms of the 
transfer and applicable State law fixed or vested. Revenue Ruling 
54-9, C.B. 1954-1, 20, is hereby modified insofar as it provides that the 
rental payments constitute gifts when made.” 


Claim For Interest on Refund Does Not Stop Running 
of Statute of Limitations 





Revenue Ruling 57-242, LR.B. 1957-22, p. 30 


The above Ruling states that a claim filed by a taxpayer on Form 
843 for additional interest on a refund of tax does not stop the running 
of a six-year statute of limitations for the allowance and payment of 
interest on an overpayment. The only way a taxpayer can fully protect 
his rights to interest under Section 6611 (b) (2) of the Code of 1954 “is 
by filing a civil suit against the United States prior to the termination of 
the six-year statutory period.” 


Estate Tax on Property Transferred by Donor to Himself 
as Custodian for Minor 





Revenue Ruling 57-366, LR.B. 1957-32, p. 20 


Question arose whether the value of securities transferred by a 
donor to himself as custodian for a minor, pursuant to the model cus- 
todian act, is includible in the deceased donor’s gross estate for federal 
estate purposes when he dies before the minor reaches 21 years of age. 
The above Ruling notes that a custodian, under the model custodian 
act, may apply as much of the income or principal of the gift to the 
maintenance, education, general use and benefit of the minor as the 
custodian in his sole discretion determines. He is similar to a donor 
transferring property to himself as trustee and retaining the right to 
pay or withhold income and principal to a designated beneficiary until 
the beneficiary attains a certain age. Since the trustee’s estate is tax- 
able on the value of the trust property, the above Rulitg states that the 
estate of a deceased donor is likewise taxable on the value of the property 
transferred to himself as custodian pursuant to the model custodian act. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Union Pension Funds 


T a recent New York Univer- 
sity sponsored Labor Con- 
ference, Columbia Professor Paul 
L. Howell crystallized current 
thinking on “Investment Manage- 
ment of Union Pension Funds.” 
He pointed out that there were 
four basic sets of financial invest- 
ment problems commanding the 
attention of fund managers. These 
were outlined as the type of 
funding; the formulation of invest- 
ment portfolio policies appropriate 
to the objectives of the specific 
fund; the selection of individual 
securities in conformance with 
established investment tests; and, 
finally, the selection of a suitably 
qualified investment adviser to 
assist in the handling of these 
problems. 


Chief types of pension funding, 
according to Professor Howell, fall 
into four main categories. In the 
pay-as-you-go type, there is ob- 
viously no fund to manage. Simi- 
larly, where benefits are obtained 
through imsurance, investment 
problems are absent, as these are 
assumed by the insurance com- 
pany. On the other hand, self- 
administered plans by a union do 
call for managerial effort; in the 
case of corporate (bank) trusteed 
plans, investment management is 
delegated to a bank. 


Professor Howell, who is also 
- Research Director of the Twen- 
tieth Century Fund’s Pension 
Fund Survey, notes that the ob- 
jective of pension fund manage- 
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ment—as with all investments—is 
earning the maximum possible 
return consistent with safety. 
Yield is extremely important be- 
cause of its impact on benefits or 
costs. For example, an increase of 
one per cent in effective yield 
during the accumulation and dis- 
tribution period will increase the 
benefits more than 25 per cent. 
Collaterally, he warns that invest- 
ment objectives should not be 
confused with social objectives— 
such as investing in housing for 
union members. 

With respect to the actual 
operation of a fund, he observes 
that the operating characteristics 
of pension funds necessarily affect 
the policies designed to implement 
the investment objective (maxi- 
mum return). Predominant oper- 
ating charactertistics of a fund 
are classified as the long-term 
nature of the investment program; 
the large cash inflow; the prospec- 
tive continued growth of the fund; 
the absence of a need for liquidity 
or a cash reserve. 

Professor Howell takes issue 
with conventional thinking in one 
important respect. He holds that 
the possibility of future inflation 
should have no effect on invest- 
ment policy, per se. He contends 
that efforts should be directed to 
securing an optimum return ir- 
respective of changes in the price 
level. But this does not mean, 
he states, that inflation should not 
influence investment management 
activities. Suggested as the princi- 
pal method of dealing with the 
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problem is the avoidance of those 
industries where lowered purchas- 
ing power will adversely affect the 
selling price or operating costs. 
Search should be concentrated on 
investment in those companies 
which will be beneficiaries of a 
rising price level. 

In prior testimony before a U. S. 
Senate Subcommittee on Welfare 
and Pension Plans Legislation, 
Professor Howell had estimated 
the volume of pension funds at 
some $30 billion, with a growth 
to $75 or $100 billion possible 
within a decade. He expressed the 
opinion that administration of a 
pension registration and disclosure 
act should be turned over to an 
independent agency, preferably the 
Securities & Exchange Commis- 
sion. “Disclosure administration,” 
he declared, “should be taken out 
of ‘politics’ concerning labor and 
management: social security; 
monetary policy; and, tax inves- 
tigation and exemption.” 


Financing Pleasure Boats 


Financing of pleasure boats is 
furnishing commercial banks with 
a new and growing area in the 
consumer credit field. A recent 
survey by the Federal Reserve 
Bank of Richmond estimates that 
Sixth District member banks have 
$6 million outstanding in support 
of recreational boating. This com- 
pares with an estimated $200 
million spent on pleasure boating 
in the Sixth District last year. 

For the nation as a_ whole, 
roughly 28 million people partici- 
pated in pleasure boating more 
than once or twice last year and 
spent over $1.2 billion on the sport. 
Nearly 6 million of these boating 
enthusiasts actually owned pleas- 
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ure boats, compared with 5 million 
in 1953 and 4 million in 1947. The 
number of boats churning the 
country’s waters has grown since 
1946 at a rate almost twice as fast 
as the number of cars on the high- 
ways. 


One of the most important 
reasons for the growth of boating 
has been the ingenious mass pro- 
duction methods developed by 
manufacturers. This has placed at- 
tractive craft within the means of 
the average family. The willingness 
of banks to lend money to boat 
buyers on installment terms has 
also provided a notable assist. 
Slightly over half of the boats, 
motors, and trailers bought today 
are paid for over a 24-month 
period. 


Based on replies from 125 mem- 
ber institutions in the Sixth Dis- 
trict, the Richmond Reserve 
Bank survey discloses that ap- 
proximately two-thirds of the 
banks engage in this type of fi- 
nancing, although the average 
banker has been in this field for 
a fairly short time—less than four 
years. Entry into this consumer 
credit field was impelled by boat 
purchaser and boat dealer demand. 
The study also reveals that banks 
in the large cities are relatively 
more active in this type of credit 
accommodation than those in 
small towns; this is largely attri- 
buted to the higher per-capita 
income in the larger cities and the 
larger volume of business available 
from metropolitan boat dealers. 


How important is this type of 
business in relation to other con- 
sumer indebtedness? The survey 
indicates that it is not more than 
2 per cent of installment loans, 
though in some local areas boat 
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paper amounted to as much as 7 
per cent. In the words of one 
commercial banker, “Boat financ- 
ing is in a stage of development 
similar to that of television 
several years ago. This will be- 
come most apparent where natural 
facilities encourage the use of 
boats.” 

Since this is a relatively new 
area of consumer financing, banks 
have been inclined to be cautious. 
This caution is reflected in the 
conservative terms and agree- 
ments to customers and dealers. 
The average banker secures a down 
payment of between 25 and 33 per 
cent on his boat loans and allows 
his customers between 19 and 24 
months to pay off the balance. 
Under such terms, a $2,000 rig, 
boat, motor, and trailer would cost 
the buyer about $70 a month. 
Interest charge usually ranges 
between 6 and 8 per cent. Some 
bankers have reported terms 
longer than 24 months; loans ex- 
tended through boat dealers tend 
to be slightly more liberal than 
direct loans—probably because of 
recourse agreements with retailers. 

According to The Richmond Re- 
serve Bank study, terms were 
most liberal in Florida, where 
boating has been popular for a 
considerably longer period than 
in other Sixth District states. 
Several South Florida banks listed 
maturities of 36 months and down 
payments of between 10 and 19 
per cent as their usual practice. 

One inquiry directed to boat 
lenders was whether borrowing 
terms had changed in any way 
during the past year. Three- 
quarters of the banks replying in- 
dicated that no change had 
occurred; the remainder noted an 
easing of terms in recent months. 
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Cited as reasons for such easing 
are the competition from other 
banks and favorable loss experi- 
ence. It is noteworthy that 
restrictive monetary policy or a 
shortage of funds have not been 
responsible for any tightening of 
terms. 

Highlight of the survey was the 
fact that roughly one-third of the 
banks had “no repossessions.” The 
others reported only nominal re- 
possessions and were apparently 
able to work out the defaults satis- 
factorily, since the majority re- 
ported “no losses.” Not one 
banker canvassed mentioned losses 
as a problem. 

The average banker is prob- 
ably more exacting in his credit 
standards for boat borrowers. This 
is because boats are considered 
luxury items. In addition, boat 
dealers have not been able to 
apply as much pressure on bankers 
screening credit applications as 


volume conscious automobile 
dealers. One comment in this 
connection is revealing. “Boat 


paper is easily disproved or re- 
jected with no ‘backlash,’ unlike 
the situation with auto paper.” 


Bank-dealer agreements are still 
in early stages of development. 
Only about half of the banks active 
in retail financing do any floor 
plan or inventory financing for 
dealers. However, activity in this 
field is likely to continue to in- 
crease as banks expand their busi- 
ness with dealers and become more 
cognizant of their financial needs. 


As a rule, the Richmond Reserve 
unit observes, a banker expecting 
to obtain durable goods paper in 
satisfactory volume, and of desir- 
able quantity, must be willing to 
help his dealer-customer finance 
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inventory. In the boating field, 
this financing is important for 
three reasons. Financing plans on 
the part of manufacturers are 
almost non-existent; the business 
is highly seasonal and inventories 
must usually be built prior to the 
selling season; the style factor has 
become important, and the dealer 
who is able to show the actual 
boat to a customer enjoys a defi- 
nite sales advantage. 

Floor plan terms typically are 
an advance of 90 per cent of in- 
voice for 90 days, renewable in 
three 30-day periods with a 10 per 
cent reduction at the time of each 
renewal. The interest charge is 
usually 6 per cent simple interest. 

Full recourse agreements, giving 
the banker the right to return any 
finance contract to the dealer, are 
the most common type of dealer 
arrangement . Almost 90 per cent 
of the banker-dealer agreements 
were of this type. This arrange- 
ment differs somewhat from the 
prevailing practice in automobile 
financing. There, bankers and 
new car dealers generally have 
arrangements limiting the liability 
of the dealer to a specific percen- 
tage of the finance contract— 
usually 10 per cent. If no re- 
possessions or losses occur, or if 
they are nominal, part of the 
reserve is “kicked back” to the 
dealer. Funds accumulated in 
this manner are placed in a special 
account called the dealer reserve. 
Non-recourse agreements are also 
fairly common. 


Common Trust Funds 


The second annual survey of 
common trust funds, recently re- 
leased by the Federal Reserve 
Board, shows that common stocks 


were roughly half of the market 
value of all fund assets. Date of 
this compilation was at or near 
the 1956 year-end. Purpose of 
common trust funds, which are ad- 
ministered by banks and trust 
companies as trustees, is to obtain 
broader investment diversification 
for relatively small trust accounts 
by combining them into one pool. 


Toward the close of 1956, 195 
banks and trust companies man- 
aged 243 common trust funds with 
assets having a market value of 
almost $2 billion. Development 
has been striking since World War 
IT; the 39 funds in existence at the 
end of 1946 grew to 119 at the end 
of 1951 and now, five years later, 
are more than double the latter 
total. 

At this most recent compilation 
date, bonds were 37 per cent of 
total market value of securities. In 
this category, U.S. Government 
issues were 14.1 per cent, corporate 
issues were 19.8 per cent, and all 
other obligations were 3.3 per cent. 


In the equity classification, pre- 
ferred stocks were 10.6 per cent of 
total holdings. In the common 
stock grouping, manufacturing 
company issues were $1.7 per cent, 
public utility shares were 10.2 per 
cent, and all other types amounted 
to 8 per cent. 

Growth of common trust funds 
last year was less than half of 
the rise in 1955, with market value 
of $1,974 million at the last year- 
end comparing with $1,869 million 
for 1955. This reduced rate of 
growth is attributed to smaller ad- 
ditions, larger withdrawals, as well 
as a net decline in market value 
as compared with appreciation in 
the prior year. Of the new money 
placed in common trust funds last 
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year, 55 per cent went into bonds 
and 33 per cent went into stocks, 
with the residue comprised of real 
estate loans, savings accounts, or 
cash awaiting investment. 

More than one-third of the total 
number of funds are concentrated 
in the states of Pennsylvania, New 
York and Massachusetts. By Fed- 
eral Reserve Districts, 44 per cent 
of the total number and 60 per 
cent of the assets were in the 
Boston, New York and Phil- 


adelphia Districts. 


Public Relations 


An interesting synopsis of the 
present information program of 
commercial banks is contained in 
a monograph “Federal Reserve 
Program of Public Information.” 
Authored by M. Monroe Myers of 
the Buffalo Branch of the Federal 
Reserve Bank of New York, it 
calls attention to the major strides 
made by commercial banks in 
correcting their former attitude of 
aloofness toward their customers 
and the general public. Increased 
attractiveness and efficiency of 
banking quarters has been one step 
forward. Just as important, how- 
ever, is the greater participation 
of bank officers and staff members 
in civic and local affairs. As Mr. 
Myers observes, “The banker is 
still considered one of the bulwarks 
of the community, but he is no 
longer looked upon as being aloof 
and unapproachable, since he con- 
tributes not only money but also 
his time to the betterment of the 
place in which he lives.” 

Contact with the public has 
become more effective through im- 
proved “formal” advertising; also, 
increased “institutional” advertis- 
ing has enabled the banker to im- 
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part information relating to bank- 
ing in general, with the implication 
that his bank is aware of the need 
of bringing to the public factual 
material on a wide variety of 
financial subjects. This publicity 
is alternated, Mr. Myers notes, 
with specific suggestions of ways 
in which the individual bank may 
assist customers with their finan- 
cial problems. Direct mail ad- 
vertising as well as radio and tele- 
vision are also being utilized to 
advantage. 

As the recognized representative 
of commercial banks in the Empire 
State, the New York State Bankers 
Association has for many years 
encouraged more attention to pub- 
lic education in the field of bank- 
ing. An Educational Foundation 
was established several years ago 
to help all layman groups under- 
stand what banking is all about. 
In this connection, Mr. Myers 
reminds us that the Foundation 
has prepared speeches dealing with 
many banking subjects which are 
available to members. In addition, 
it has arranged television pro- 
grams, kinescope copies of which 
may be obtained for local station 
use through the sponsorship of a 
community bank. 

Not to be omitted are the Busi- 
ness Development Departments 
which have become an integral 
part of most of the larger banks. 
Capably staffed, these are charged 
with the responsibility of finding 
and attracting new customers, or 
cementing and expanding relations 
with existing clients. 

Says Mr. Myers: “The old 
philosophy that a bank is ready 
and willing to be of service to 
customers, but that customers 
must seek the bank has become 
outmoded... .” 





The funny hole 


in Me (ooper’s 
building 


any a New Yorker shook his head, and not a few 
snickered, when they saw the “hole” in Peter 
Cooper’s new building. 

But to the benign gentleman with the ruff of graying 
whiskers it was all so simple: Some day someone woul 
perfect the passenger elevator. 

The mere fact that there wasn’t one in 1853 would mean 
little to a man who, with his own hands, had built and 

. driven the first American locomotive. Whose money, and 
faith, were to help see the Atlantic Cable through all its disasters to final success, 
And who would “‘scheme out” a Panama Canal plan fourteen years before a 

But Peter Cooper’s belief in the future ran in a vein far deeper than simply t 
material. For his “building with a hole” was Cooper Union, the first privately-endowed 
tuition-free college in America. A place where young men and women of any race, 
faith, or political opinion could enjoy the education which he, himself, had been 
denied. Peter Cooper’s dearest dream—which has continued to grow dynamically 
for nearly a century and today enriches America with thousands of creative thinkers, 
artists, and engineers. 

There is plenty of Peter Cooper’s confidence and foresight alive among Americans 

today. It is behind the wisdom with which more than 40,000,000 of us are making 
one of the soundest investments of our lives—in United States Savings Bonds. 
Through our banks and the Payroll Savings Plan where we work, we own and hold 
more than $41,000,000,000 worth of Series E and H Bonds. With our rate of 
interest—and the safety of our principal—guaranteed by the greatest nation on 
earth. You’re welcome to share in this security. Why not begin today? 
Now Savings Bonds are better than ever! Every Series E Bond purchased since February 1, 
1957, pays 34% interest when held to maturity. It earns higher interest in the early years than 
ever before, and matures in only 8 years and 11 months. Hold your old E Bonds, too. They 
earn more as they get older. 
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Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The new 1956 edition of FED- 
ERAL BANKING LAWS is now 
ready for delivery. Since our last 
edition Congress has enacted many 
important statutes. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
insured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 


is to say, the Federal Reserve Act, 
the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 


The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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